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tion for anmay bylaid the amendment affidavit what thebe showing
describe, but didto mistake not. In Brackett v.plaintiff byintended

173,24 N. for had andCrooks, moneyH. a declaration received was
on aamended a count shown affidavitby inserting promissory note, by

Parker,to have foundation the suit. In Tilton v. 4 H.been the of N.
in142, wayan a onamendment was allowed similar an affidavit. I

inalso, a at nisi the Parkerremember, case which late Ch. J.prius,
hadmoney amended,allowed a for and todeclaration received be by

laidadding out,a count for and itmoney expended, shownpaid, being
by affidavit that the cause of action intended to be was moneydescribed
paid by the as for thesurety defendant.plaintiff

It then, the established thebeing, that of thepractice, identity cause
of action the amendment thatbyintroduced with intended to be de-
scribed in affidavit,declaration be shownmay bythe and in the present

shown,case such itidentity being follows that the shouldamendment
be admitted on such terms of as the circuitindemnity court should find
to be reasonable.

J. ILadd, am of the inthat amendment this wasopinion case such
as might be allowed underlegally the statute and rule of ascourt, here-
tofore andinterpreted applied.

Amendmentallowed.

Kkight.Nihan v. Aug. 13, 1875.

action.Bringing forwardPractice —

Motion to an action andforward enter as the termbring judgment of
made, attachment,when the for the ofmotion was thepurpose saving

denied, where it that had enteredjudgment been at theappeared preced-
term.ing

From Grafton Circuit Court.

toThis is a tomotion forward the action save an attachment.bring
The term, 1874,action was the March and toentered at continued

term, 1874, it was on docketSeptember when entered the clerk’s
”“ anddefault, «ver nojudgmentbut no was enteredjudgment; up,

execution of personalwas issued. was an attachment propertyThere
writ,on the a for same. The wasgiven receiptorand was thereceipt

givenof doubtful the after the wasreceiptand plaintiff,responsibility,
him; butand to theremoved, objectedbefore had beenthe property

him, substance, theguarantee respon-officer in that he wouldinformed
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had a one of the defendants,the conference withplaintiff Knight,sel for
andHildreth,an order on one who was known toresponsibleand took

was dated Hildreth lived at17,1874.be so. The order October some
counsel, counsel,and believingfrom the the thatplaintiff’sdistance

same,order the andHildreth would the and wouldaccept pay being
home, to an did19,to leave October fulfil engagement, notobliged
to until more than thirtythe order -Hildreth for acceptancepresent

term;the of and whendays presentedafter close the saidSeptember
thatsame,refused to or the he hadclaimingHildreth noaccept pay

willingthe in his hands he was tofunds of defendants which appropri-
of first of thisate the the On the termpayment dayto same. the

said andbrought forward, judgmentmoved that action be en-plaintiff
term;as of to which defendants andobjected,tered the thepresent

rightsthat if should the ofbrought forward it be thirdsavingclaimed
brought forward,The also to the actionobjected beingofficerparties.

matter; find,court on evi-and in relation to the and the thetestified
dence, that the officer stands in no better resist the motiontoposition
than the defendants themselves.

Stanley, motion,the thecourt, and de-J., grantedThe pro forma
; and of and discretionthe lawexcepted questions thereuponfendants

were this for determination.transferred to courtarising

whom for theFoster was(with plaintiff.Carpenter),

and theStevens for defendants.Mitchell,Farr Bingham $

for ourJ. The of discretion transferred considera-Ladd, question
ofis, whether, stated,this the the motionuponin case facts thetion

to the action and enteredjudgmenthave forward inbroughtplaintiff
the ofterm, 1875, savingcircuit court at the March for hispurposethe

;to I must itattachment, say,have been and seems ex-ought granted
atentered theto me it not. The action was Marchtremely oughtclear

it to does notand was answered1874, continued. Whetherterm, ap-
clerk’sat was on the; the term it entered docketSeptemberbutpear

“ shows adefault, This under ourjudgment.” entry, practice, special
for If there had beenthe court as of that term. noorder of judgment

at anybut a theentry default, mightof timejudgment, simply plaintiff
it must havea but still been asafterwards have entered judgment,up

andis is noentry wrong,There no claim that the motionof that term.
the then ordered.judgmentto vacate

do not suf-this, it seems to me the facts stated showBut aside from
motion should be allowed. The onlywhich theuponficient ground

are,the matter theany takingus having bearing uponfacts laid before
his tocounsel,on Hildreth omissionby presentan order plaintiff’sof

days underthirtytill the thefor after the ofacceptance expirationit
refusal, after the lapseit would be Hildreth’sthat andaccepted,belief

that had funds ofnoit, claimingto or hethirty days, acceptof pay
for that purpose.he towillingthe defendant which was appropriate
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I do anythingnot it here wasfairlythink can be claimed that done
by the out andtakingdefendant to from levyingtheprevent plaintiff
his in is to show that anyexecution the usual Thereway. nothing
fraud takingto induce to out anneglectwas the exe-practised plaintiff
cution. allit not that Hildreth the time hadIndeed, does butappear
in his diddefendant,hands or that the defendant not be-funds of the
lieve he falls entirelywould and the order. The case shortpayaccept
of Hackett v. N. H. and to the motion asPickering, 19, would,5 grant
it loose,seems me,to be a too and one calcu-practiceadopting quite
lated to wouldfar mischief than it remedy.moreproduce

Cushing, C. J. an forward and itenteringactionMerely bringing
itupon docket, is,the I a matter of course whenever is desiredsuppose,

to it, ofanymake motion in to and the convenience theregard parties
would bybe anso. But action forward doespromoted doing bringing

“not default,a ofvacate The the docketjudgment. entry upon judg-
ment,” is evidence that has been ordered. From whatjudgment we
know of the in Imanner which the records have been am afraidkept,
there are of a record is thecases where the semblance docketmany only
entry, and it has the executionnever been to withhold untilpractice
the full record has been made up.

Here, then, ais on which beenjudgment might issued,execution have
and days isthirty the lien of the attachmenthaving elapsed, gone.

The proposition is now to that for the ofjudgmentvacate purpose
saving, i. e., restoring, evidence,If I understand thethe attachment.
there was order,time to the ifhave andample presented payment
were refused, to have taken and it in the hands ofplacedexecution the
officer. The attachment been lost byto have theappears negligence
of the Iattorney. do not from the case thatunderstand the defendant
had any reason to that his would not be orordersuppose accepted, any

It me,evidence of fraud or on his toany then,deception part. appears
that the of thecase does not within circumstancesanycome which
justify is not a of fraud,the It casevacating judgment. accident, or

Imistake, and think the should be sustained.exception

Smith, J. The at the term,defendant was defaulted September 1874,
and him in favorwas of thejudgment rendered against plaintiff. This

shows;the docket that the judgmentand it makes no difference was
not records. Theformerly entered on the couldplaintiffup have
taken out his without further order oranyexecution decree of the
court, and his to do and the hisby neglect so, levy same, attachment
was Itdissolved in the end of thethirty from term. cannotdays be
revived, third and inat least the of theagainst rights parties, absence

Pickering,of v.any fraud. of Hackett 5 N.The case falls short H. 19,
and hadRowe v. no been190, judgment54 N. H. wherePage, ren-
dered.

Exceptions sustained.
VOL. 12lvi.


