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accountit that the has waived the onobjectionBut is said appellant
of the condition in the out of the road.layingof the imposition

outfatal, layingWe that the is because theobjectionhave seen
au-of in it was not withoutthe road the manner was done only

statute,of whichdirectlyin fact in contravention thethority, but
theno condition61, sec. 12—that otherprovides (viz., excepting—cli.
orout,orof shall be affixed to the saidgates bars) layingmaintenance

made.individual forimposed the whose benefit the out waslayingupon
hisNow, in manner can it be said has waivedwhat that the appellant

? statuteright objectionto make this Within the time limited theby
wasfrom the of that heselectmen,he theappealed doings alleging

inthe decision of the selectmen out theaggrieved laying highway,by
thatand in ofthe assessment The statute does notdamages. require

he his out of hisshould, takingwhen set theappeal, grounds appeal,
nor it that order him the courtany bydoes was madeappear upon

untilknown,for a or bill of Itspecification particulars. could not be
the of commissioners retainin,the came wouldreport whether they
the or andnot,feature was in theobjectionable there nothing objection
which for the or in way juryraised affected theany questions jury, any

I howtrial. do not see the has woulddone whichappellant anything
in thatthe he not insistjustify petitioner believing did mean to upon

inthat or his situation Itobjection, altering reason ofby such belief.
seems that the most that could be said if asbe, that, necessary,would
in any other case where the party to amend hisproposed specification
or termssuch be him indem-pleading, might imposed as wouldupon
nify the other No such occasion isparty. toapparent opin-me. My
ion, is, that the out oftherefore, laying the must behighway adjudged
to be void.

Smith, J. The question whether these,conditions like affixed to the
out of a forlaying highway the accommodation individual,of an are

statute,authorized wasby inadverselysettled Brown v. Brown, 50
N. H. mustThe bereport538. therefore set aside.

set aside.Report

Society.Rice Boston Port and Aidv. Seaman’s Dec. 7, 1875.

and,Interest on will codicils—Cumulativelegacy legacies.of—Construction

is,The rule in this that astate with-pecuniary legacy, payable generally,
designationout of time of is theany payment, at end of onepayable

testator,without interest;from the death of theyear and if notthat
then theit bears interest after of thepaid, expiration year.
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Considerations should the incourt whethergovern determiningwhich
in are cumulative orlegacies separate instrumentsgiven testamentary
discussed.substitutionary,

A. her a number otherR., will,in named the defendants benevo-among of
and,$5,000 each,to she in a executedgavelent societies whom codicil

afterwards,aabout named them in list of benevolentyear another other
15,000 J.,she alsosocieties to whom Held dissent-each.gave (Smith,

thethat, under at in the case,circumstances shown thelengthing),
second should be as for the first.bequest regarded substitutionary

RockinghamFrom Circuit Court.

Equity.In datedArabella her will madeMay 18,1867,Rice, by
as follows:bequests

cousins,First. To each of her first andpaternal maternal, $12,000.
Second. To a first cousin herof father, $6,000.

Rice,Eliza $6,000.Third. To
Fourth. To her late father’s first Mrs. and hercousin, toEdgecombe,

$6,000Sarahdaughter, Edgecombe, each.
To two asdescribed her each.persons relatives, $6,000Fifth.

Sixth. To Hon. Ichabod Goodwin, $6,000.
Seventh. To four $3,000 each,—charitable societies of Portsmouth,

Portsmouth Domesticnamely, Society, MissionaryMarine Society,
Howard Humane toSociety, Society,Benevolent income be ap-—the

to purposes of society.plied
To AtheneumEighth. Portsmouth,the in to be$3,000,—income

to of books thepurchase library.forapplied
ToNinth. South Parish in Portsmouth, $3,000, with directions as to

of income.application
$20,000Tenth. for inestablishing Maine,free public library Kittery,

with directions as to its use andspecific application.
Eleventh. To of thethe trustees insane at Concord,asylum $20,000,

as itswith directions to application.
item was as “I andThe follows: togive the fol-bequeathtwelfth

Boston,named in incharitable societies thelowing of Suffolkcounty
Massachusetts,ofand state sum of five thousandthe dollars ($5,000)

each, to wit: To the Association for the of andRelief Aged Indigent
Females, to Women,the for andChanning Sick Destitute toHospital

forSocietythe the Prevention of to the AidPauperism, Seaman’s Soci-
and toety, the Boston the annual theincome of each ofDispensary:
bequestssaid is to be said tosocieties the toapplied by whichpurposes

they instituted;are and the ofrespectively each tois beprincipal kept
and invested as a fund.”permanent

Thirteenth. To the Sailor’s Snug Harbor, Boston, $20,000,—income
only devoted to the of society.purposes

Fourteenth. To General Theological withSociety, Boston, $3,000,
directions as to use.
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cousins, Coffin,To her first the Misses her grandmotherFifteenth.
Martin’s abible, ring, dated twofamily mourning 1748, silver tankards,
and a china with to match.tureen plates

Sixteenth. Makes her first cousins her residuary legatees.
Seventeenth. executors.Appoints
This will Shaw,was drawn Lemuelby Esq., counsellor-at-law.

July 2,1868, the testatrix in the room ofbeing &Lee Higginson’s
safety vault in hadwhere she andBoston, deposited herkept will,
without the aid counsel,of wrote and executed the following codicil:

“ Be it ofRice,known that ArabellaI, Portsmouth, do andmake
declare this to be first codicil to last will andmya testament, dated
May 18, 1867:

“First. I and thousandgive two dollarsbequeath more to($2,000)
the fund for the Howard andBenevolent two thousandSociety, dollars

more to($2,000) the Domestic Missionary inSociety, Portsmouth, in
the state of New Hampshire.

“Second. I andgive ten thousandbequeath dollars ($10,000) more
to the fund for a free library inpublic Kittery, in the ofstate Maine.

“Third. I andgive the sum ofbequeath five thousand dollars to each
of Boston,the following societies in in the state of Massachusetts, viz.:
The Harvard Benevolent theSociety, Boston Provident Association,
Boston Seaman’s Aid House forSociety, Aged Men, Consumptives’
Home, the Massachusetts General five thousandHospital dollars—the

to($5,000) be to freeentirely beds inappropriated the Massachusetts
General Hospital.”

The bill is executor,brought by the Edwin T. Rice, directionpraying
of the court as what sum isto to thebequeathed defendants —The Sea-
man’s Aid and codicil,the will andSociety by whether and ifany,—
any, what sum toought be to them aspaid interest.

The cause was heard before the late supreme judicial court, where it
was determined, at the August adjourned term, 1874, that the bequest
in the codicil was andsubstitutionary cumulative;not and that the
executor should account for interest after one fromyear the death of
the testatrix.

The plaintiff moved for a therehearing upon ofquestion interest,
and therefore the defendants moved for a rehearing upon the construc-
tion of the willand andcodicil, those motions were heard this court.before

Sackett,II.W. T. for the took theplaintiff, following :positions
I. That when a islegacy given and is known tosimpliciter, the

legatee, the executor is not to tillliable interestpay the oflapse the
year, and the has beenlegacy demanded theby legatee.

II. That when a trust is created, and a foreign iscorporation nomi-
nated as and trust,trustee of thenotified the executor is not chargeable
with interest until after the signifiedhas tocorporation the executor
their acceptance of the trust.

III. That the “lawful whichreceipt,” the law shallrequires be
taken whenever a is means alegacy paid, receipt showing that the
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fund,executor has and in this means athat caselawfully administered
his of thereceipt signed by the trustee who had signified acceptance

trust; fund,and fact,this in theof the case waspoint shows, paidas
first aday such could be obtained.receipt

IV. That inthe executor this case would not administered thishave
law,fund ofto had andaccording unless he left on the files records

the office fund trusteesprobate evidence that had the to thepaidhe
trust,who had the to of in caseaccepted the end that a court equity,

need,of enforce itsmight fulfilment.
V. That from and wasafter thethe of the executorexpiration year

bound to have this fund on in the trusteecash,hand to be whenpaid
his of not bound tosignified acceptance ITe, course,the trust. of was

have the on and time.money hand, interest for it at the samepay
isInterest the healternative, not Nor wasobligation.the cumulative

bound or pay party qualifiedtoauthorized to a who had itself tonot
receive it.

The trustee notdoes that fund the hedeny day signi-the was paid
trust;fied this,the of thatthe but he claims theacceptance admitting

executor, from expirationthe of bound to and keepthe wasyear, put
this fund on interest till the fund and inter-for, paycalled and then to

toest the This withtrustee. is theposition obviously incompatible
rule,universally moneythat the is bound to therecognized payexecutor

at the end of and ifthe that this fulfilled he have theyear, rule is
on hand formoney moneythat has“Where one receivedpurpose.

for another, over,the use of and it it interest iswas his toduty pay
;recoverable for the time of if holder of fordelay moneythe but the

another is ofguilty neglectno or will not be withchargeablehedelay,
interest.” v. French, 610,Selleclc 1 Am. Cas. 611.Lead.

a havingWhen trustee retained a sum in his hands reason-moneyof
so,able for had a dogrounds he to the courtsupposing right although

decided his notagainst right to retain the he wasmoney, yet charged
interest,with because he acted in faith. & Bullard ongood Tiffany

&c., ;599 v.Trusts, Pemberton,Bruce 12 386.Ves.
insettled, state,It is Massachusetts and in that isthis the executor

interest in only actuallyto three classes of : Wherepay theycases (1)
interest; fund;where of or-theyreceive make some use the(2) (3)

232;of in itguiltv negligenceare 13 Mass. 1 Pick.paying over.
; 1-7;18 H. ; ; 199;530 Pick. 5 N. 497 19 N. 213 21 N. H. 41H.

H. 359.N.
executor has not$5,000.The received no interest for He hasthe

in this fund hadany way use, constantlyto his butappropriated own
it on hand from the it thetime became due till it was received de-by
fendants.

37;H.Smith,He also cited and commented on v. 12 N.Payne
; 181; v.on 2Legacies 133 Redf. on WillsRoper Wilson(ed. 1870)

•448;525;Law 12 C.,S. Law 7 Ch.Rep., Eq. Rep., Ap.O’Leary,
L.Beauelerlc, ; Diclcson,Albans 2 Atk. v. H.Dulce St. v. 636 Bussell 4of

;C. 293 1Qlutterbuclc, ;v. N. S. v.Fhemming Bligh Benyon,479 Benyon
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3; v.81-41; Wainwright,3 2894 Ves. Allen v. Ves.Callow, Barclay
271;Bandnor, C. Cootev.462; Boyd,v. 1 Brown 0.Ves. Campbell

; v. Alexan-521; 2 Bev. 952 0. C. v.Brown Bobley GillespieBobley,
91;North,145;2 v. 2 Phil. Ch.der, Sim. & S. Kidd Attorney-General

y. 389;; v. 1 Bro. 0. C.Morrison,4 Madd. 263 BidgesCh.Harley,
;Ves., 473; 1015,10162 id.Thackwell, Jr., 464,v. 1 BoperMoggridge

134.; on996, Legacies997 Boper

citedMassachusetts, for the defendants,M. ofBobert Thompson,
388; Hatton,v. 1 Bro. C. C.,1 Bro. 0.Bobinson,v. C. HooleyBidges

; Jones v.; Yates, Greveling,v. 10 Johns. Ch. 156388note to DeWitt
B.,201; v. L. 12127; HarePaine,4 Harr. Lee v. 4 Wilson O'Leary,

Wins,;B., on Exrs. *1106,C. on L. 7 Ch. 448Ap.525—S.Eq. appeal,
351; v. 1 Dm.; Beach, Hill,v. 5 Madd. Halland cited Hurstcases

y.94; ; v.Choate,& 100 Mass. 343War. Spooner Lovejoy,Gifford
; 186; v. Sea-Heron, 161,v. 12 & P. Sisson108 Mass. 529 Stokes Cl.

y. 423;; P. Wms. Attorney-Gen-1 Sum. 235 Masters 1Plasters,bury,
138; v. 2Peach,eral 8 Mackinnon Keen 555.v. Sim.George,

interest, 11 S. & B.On the of he cited Plintham'squestion Appeal,
Smith,; 586; 419;v. v.16 Kent 106 Mass. Lamb 1 BootDunham,

292; Vein.;1Speake,Bourne v. 1 Grat. Churchill v.Meehan, Lady
379; ;Nichol,v. Wills 569 Pich-564,Patterson 6 Watts 2 Bedf. on

y. Greenbaum, 210; v. 1hold 1 News SullivanChicago Legal Winthrop,
1; 391; Swan,N. Davies v. 4Woodward,Sum. v. 41 H. Mass.Loring

208; 508; Pstate,1 Johns. 1Dunscomb,Dunscomb v. Ch. Merrick's
Ash. 309.

theterm, 1874, judicialJ. AtLadd, August adjourned supremethe
hesitation, that the of to thedecided, legacy $5,000court not without

in not to asBoston Seaman’s Aid the codicil was beSociety regarded
cumulative, bybut as an inadvertent the testatrix ofrather repetition

will;inof same amount to the same thegiven societythe thelegacy
entitled to but one ofand that the defendants were therefore sum

a of the two takentestamentaryon fair construction$5,000, papers
was, executor should toThe decree ordered that thetogether. pay

yearthe defendants sum of with interest from one after the$5,000,the
for a therehearingdeath of the testatrix. The executor moved upon

interest; for aorder as to and the defendants moved rehear-thereupon
ing the merits of bill the construction ofupon general involvingthe
the will and codicil.

II both not tocarefully unwilling, hope,have reexamined points,
fallen as a member of theerrors into which I have laterectify any may

court.
hasinterest, onlyAs to the of this further considerationmatter

was Thethat order learnedright.conviction thestrengthened my
erredthat the late court insaysfor he claimscounsel the executor

Woodward, v.391,v. N. H. as overruling Pickering41treating Loring
H.12 N. 34. The counsel6 N. H. and120, Smith,v.Pickering, Payne
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is mistaken in court such idea. Insupposing anythe entertained
v.Pickering Pickering the rule that action can begeneral nois stated

maintained for a anlegacy against demand,executor without ashowing
that tothough case was held not fall within In v.the rule. Payne

Smith the court,same was ofdirectly was, course,before the andpoint
insettled the same In saidway. neither case is there a word about

Loringinterest. In v. Woodward, Bell theChief Justice states gene­
ral rule be,to a legacy is without des­pecuniary payable generally,—If

of itignation time of is at ofany the end thepayment, payable year
from interest;the death of the testator without but if not then paid.,
it bears expirationinterest after the of ofyear;the whichsupport—in
he cites a number of courtlarge The were satisfied thatauthorities.
the ;thus stated Bellgeneral byrule was as theJudge questionand
was, whether was in itthis to out ofanythingthere case either take the

orrule, ;to call offor a modification the in itsrule application the—and
court were clearly and of not.unanimously that wasthereopinion

Much is laid instress the on faet that didargument societythe the
not vote to the and itlegacy, the trust which wasaccept perform upon
given. The towas,trust and the as aonly keep invest perma-principal
nent fund, and the income to the of their institution.apply purposes
This was nor onerous. Thecomplicatedneither wasobjection regarded
as technical, was ifquite thought answered,to be sufficientlyand any
answer were the thatrequired, by equally technical the ex-suggestion
ecutor did notifynot the defendants of inbequest favor,the their but
left them to outfind it from other sources. In littlereality, importance
was either aattached to the want of voteprobably by the defendants
or the want of notice the ifby executor. The that the ex-probability,
ecutor had been to thesincerely legacyover defend-paydesirous the
ants would have received it givenand him forample vouchers his

in court, wasprotection the doubtless theprobate controlling con-
sideration in determining that there shownnothingwas the facts toin
take the out of the rule as Ifgeneralcase to at the end ofinterest.
a there aexisted as to the amountyear controversy the defendants
were entitled to receive under the iswill, whyno reason seen the ex-

court,should have itecutor not the into orpaid money placed where
be fromsome income derived it. Asmight trustee, he would hardly

time,be in the fund to for so ajustified lie idlepermitting long —at
least, court;without advice from the iftaking hasanythingand in

it,fact from butnobody legateebeen realized has anythe shadow of
thereto.right

It cannot that main inbe denied the the isquestion case extremely
which,and one with thattroublesome, upon the best attention can be

it,to togiven the court are For Igoliable this reasonwrong. have
care,reexamined it muchwith and looked into all thehave casesagain

counsel,referred to as as inby well others which themany subject of
cumulative is discussed. The result that I amlegacies is, again brought,

hesitation,andnot without doubt tothough certainly the conclusion
reached the when caseby court the was first considered, namely, that
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$5,000,the testatrix did intend to the two sums ofnot defendantsgive
but only one.

word,I do state,not at do in a thethis time to more thanpropose
conclusion,considerations mind this andmywhich have tobrought

then asinquire mightwhether those considerations are such properly
and byin thelegally determiningbe theweighed question presented
case.

I have not, indeed,looked and as onetogether,at the will codicil
instrument, but as two made the testatrixbyinstrumentstestamentary
in ofexecution the of heris,the same- general object, disposition—that

I of byestate. have item the codicil theplaced the thirdaccordingly
theside of twelfth item in the- andwill, and have observed considered

fact in $5,000the that items same sum ofboth these she has thegiven
Boston;to ofeach eleven different in ofcitybenevolent institutions the

that these institutions, havingestablished- for similar and aa purpose
kindred view,inobject to be of herappear worthy objectsequally
bounty; codicil,that classification,their in will and affordsboth the the
intrinsic evidence that mindthe of the testatrix when she made the
codicil was with the intention of to the class enumeratedoccupied adding

will,in the by her to a number of other institu-extending equal-bounty
tions which she as that in other in-regarded equally deserving; every
stance where she in the codicil name of athe mentionedrepeated legatee

“thein will she used the word willmore.” I have examined the whole
and codicil andtogether, considered the and methodgen°eral scheme

toshe seems inhave of her and these con-adopted estate,disposing
siderations I have fact that in each ofweighed against the two testa-

“mentary hasinstruments said to Ishe the defendants, give you
In$5,000.” my mind, the former considerations have overbalanced

latter; and this Ithe mean to that I-by say, find a balance ofsimply,
against an intention to double theprobability gift.

IIf have decided,mistaken the to or ifbe of the fore-question any
considerations are not to ingoing beproperly weighed determining it,

it is notor if to be decided to the ofaccording preponderance probabil-
ities-, then ifmy maydecision be But thewrong. and thequestion

of itmode have ofdeciding rightlybeen the correctnessapprehended,
decision or toomy depends whether not much has beenupon weight

togiven the considerations in one little tobearing direction, or too
inbearing thethose other. This involves an as to clearnessinquiry,

which,of and: soundness of veryapprehension judgment, properthough
criticism,of and docomment not come at all samesubjects within the

as the of and notcategory aré to recti-application legal principles, be
in the inwayfied that mere mistakes the law be retrieved.may

What, then, is the to ?■ I it tobe 'determined understandquestion
ofbe, testamentaryWhat was the intention the as shown bytestatrix the

has is, byshe left ‘Í That What do the will and readcodicil, thepapers
of as toany) maysuch circumstances be consideredlight (if properly

in her to ?the court show her intention have Theplace position, been
are full iugreatbooks of declarations to the effect that first rulethe
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wills, the inten-is,the of to all must thatbend,which rulesexposition
it istion of the testator in the shallexpressed prevail, providedwill
Bell,of in v.Marshall, J.,consistent with the rules law. C. Smith
am-6 this and does notPet. 74. rule isCertainly elementary, require

But of a learnedwe have been referred to some remarksplification.
v.Lord in ofEnglish Jambs,the Justice the recent case Wilsonjudge,

indicate aLaw Ch. which are to448,7Rep., Ap. supposedO'Leary,
I; and case, maydifferent as much stress has laid thatview been upon

it at I should.refer to somewhat more than otherwiselength
was, that of variousThe a testator, by codicil, gave legaciescase

his ser-amounts to nine and a to one oflegatees, year’s everywages
substantiallyHe whichcodicil,vants. afterwards made a second was

inof the as namedformer,a follows : One of thecopy except legatees
second; the legaciescodicil not named in three ofthe first was the

first tothe second codicil than thegiven by given bywere less those
to acodicilthe same one was the secondpersons; legacy given by

first;in secondnot named the the thebyto servantsperson gift
“ secondcodicil was of a and theyear’s wages, liberally interpreted

Meld,contained a direction for on legacies.codicil ofpayment duty
a;that the not taken out that the ofgiftcase was of the rulegeneral

undera instrument aby subsequent legacyto a who takeslegacy person
is Near thesubstitutionary.an earlier instrument and notcumulative

of his the to has this remark:close learned referredjudgeopinion
“ hasthis,I add that I that this casefeelingwould cannotonly help

than it if I con-throughoutmore time would have done hadoccupied
to that in-is, if,fined which ismyself strictly my duty,legitimate —that

find I had con-meant,to outendeavoringstead of what the testator
to of theendeavoring meaningfined to ascertain what was themyself

he couldwhich he left behind him.” But thistestamentary bypapers
ofto that the look at the wordssaynot have meant court should only

and confine andinstruments, ety-the their to the grammaticalinquiry
withof would at warwords,construction those for this bemological

rules actual in-the most fundamental of was theWhatinterpretation.
testator, is in oftention of the its an unmixed fact.questionnature

isthat a will must questionThe law be in and so therequires writing,
conse-is to be found in will ? It is of noWhat intention written the

than suchmay intention, anywhat have been the actual furtherquence
in andis the is toNothing importedintention beexpressed writing.

doubtBut if beinto the instrument construction. therebyincorporated
anbyof the intrinsic furnishedmeaning words,as to the then evidence

and evi-examination of all the extrinsictestamentary together,papers
testator, &c.,estate,situation of thedence as to the of the the relations

the wordsconsidered,to in order that look atmayare be the court
theas from as thatnearly may byas be the same occupiedposition

testator.
to,are one or two other in referredThere observations the opinion

I under-I have found more in with whatdifficulty reconcilingwhich
I haveto the doctrine of the coursestand be the other and withcases,
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taken in saysto conclusion in this Hecoming my 452),—case. (p.
“ ofThe basis the and addressedelaborate able which werearguments
to us was,Mr. andby Kay takingMr. Pearson that the two codicils
out of the them side,which has and sidequestion arisen, byputting
we, as testa-men of the knowworld accustomed to how testators make
mentary case,and of all the ofinstruments, thejudging probabilities
cannot avoid at the that codicil a cor-arriving conclusion the one was
rected other,and revised and toof the that the omissiontranscript
deal of which£2,000,with the toexpressly legacy the housekeeper
alone destruction,has saved wasthe first codicil from a casualentire
omission, an accidental claim legacy,which has enabled her to herslip,
but which is not otherwise sufficient to induce us to avoid the inference
which In ofwe are called to draw. the wholemyupon judgment,
that is againcontention rule of law.”precluded by And,positive

: “When is a rule of such(p. 454) construction,there law ofpositive
as exists cases,in these is in-testamentaryto that twosay, gifts by—that
struments to the same individual are be construed cumulatively,to —the

rule of law andplain construction is not to be frittered a mereaway by
balance of By this I understand is thatprobabilities.” meant,should
the two codicils are not to be looked for ofat side theby side, purpose
drawing inferences as to the intention of the testator means of theby

; andcomparison that there is an rule of law which forbidsunbending
the ofabsolutely holding any to be it isbequest substitutionary when

in arepeated instrument.separate
Writers the law of evidence have toundertaken distributeupon pre-

of law intosumptions classes, namely,two andconclusive disputable —1
Gr. 14; and InEv., sec. Mr. Greenleaf cases ofsays, these conclusive—“

the rule of law attaches thepresumption, merely itself to circumstances
;when it is not from them. aproved deduced It is not rule of infer-

ence from but a rule of as fortestimony, andprotection, expedient,
“id.,generalthe sec. 32. The second ofgood class presumptions”— “law,” writer,of the tosays same theanswering jurispresumptiones

of the belaw, may byRoman which always overcome opposing proof,
consists of These,those termed as aswelldisputable presumptions.
the of aformer, are the result the of be-general experience connection
tween certain facts or the one found to be com-things, being usually the

connection,or the effect of the other. The in thispanion however,
class is nor so universal as render itnearlynot so intimate to expedient
that it inabsolutelyshould be and to existpresumedimperatively

;the but is soevery case, being yetall evidence to itcontrary rejected
universal, without aid ofitself,and so that the law thegeneral, nearly

of ina from the thejury, other,infers the one fact the existenceproved
thisabsence of all evidence. In mode the law defines theopposing

nature and amount the which it sufficient to es-of evidence deems
tablish of on thecase,a and to throw the burden proofprima facie

; and if theoffered, juryother is are boundno evidenceparty opposing
to find Ain favor of verdict would becontrarythe presumption.

33.being Id.,liable to be set aside as evidence.” sec.against
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notit is neces-correct, is,this to be whatAssuming admitting,—that
to bediscuss,now to when the court declares Athat factsary prima

isB,of fact a of law enun-propositionevidence of the existencefacie
is, To which of does thelegalclassciated, presumptionsinquiry—the

in v. ? I am unable tounder Wilson O'Leary belongone consideration
James,from words of Lord Justicemeaningdeduce the theany other

it firstlie understood to to the class.than thatalready quoted, belong
twobyrule that to the same individualHe of thespeaks gifts

aare to ascumulatively,instruments be construedtestamentary posi-
this rule of to belaw,rule of and law is not fritteredsays plaintive

lessa This seems no thanbalance of to meanaway by probabilities.
; if rule,thefor, youthat cannot the rule canyou beyond go beyondgo

or what is called theagainstand evidence intrinsic extrinsicweigh
law, follows,of then it the matter must beinevitably, thatpresumption

of I it safe to saydetermined considerby balancing probabilities.a
2all the on Willsway (2d ed.)that the cases are other Redf.—see

8; I answer to1T8, regardnote for the a sufficientand'that, present,
remark.the

But it is two instruments must independ­said that the be construed
other, each considered assubstantiallyof each aloneently being

exist; is thoughtother it that some observationsthe did'notthough —and
in ofBacon, the same case v. whenof Vice-Chancellor Wilson O'Leary,

idea. I findhim—L. countenance to thatR., Bq. givebefore 12 525—
of the two are not tothe kind there. Doubtless instrumentsnothing

if were,for the would inone,be construed as bethey presumption
him.of of But if infavor the executor instead the theagainst bequest

thewere of a it would be indeed if courtthing,codicil specific strange
if same has beennot look into will to see the oncethingcould the

there.given
saidhave been of the Lord Hardwicke’smayWhatever soundness of

Beauclerk, 636,in v. 2 I am notDuke St. Albans Atk.judgment, of
Lord in v.Alvanley, R.,aware that the M. Osbornepursued bycourse

869,Leeds, has been In that case thequestioned.The Duke 5 Ves.of
¿610,000 histestator, his each to all of after-­by will, everyandgave

a codicil,child or second seven after-­By yearsborn children. made
wards, will,he a born after the of the thegave daughter,to execution

thusThe two the after-born¿610,000. made forprovisionssame sum—
side,side and it that thebywere considered was helddaughter legacy

rolls,not cumulative. The of the in histhe codicil was masterbygiven
then, is tosaid, be willThe considered thequestion, uponopinion, —“

So, &in v. 2 Sim. St.Hemming 311,and codicil taken together.” Gurrey,
John to theC.,Sir V.Leach, 320), plaintiff’ssays (p. respect—“With

¿6500each,of two of under the testamentaryclaim annuities two papers
that the wasof I am of second instrument notHemming, opinionG.

if notfor, first,as an but as a substitutionto, wholly,made addition the
in the and as to in question.at least the annuitiesgreater plainlypart,

is and of twofrom the form thecomparingThis evident expression
andof theinstruments, general similarity lega.from the annuitiestwo
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cíes, and Barrow estates.”from of andgifts Edgewarethe theparticular
And, Alexander,in 2 & St. 145, greatv. Sim. the same judge,Gillespie

accumulative,a in not to beholding sayssecond a codicillegacy given
the first is named in(p. named inEvery legatee paper again151),—“

the other, the master’sappears bywhoGeorge Gillespie, reportexcept
dead;to ofinstances,have and in amountbeen then several the the

is inlegacies same as the firstthe paper.”
462,In 3 Alvanley,Lord ofspeakingv. Ves.Wainwright,Barclay

Cootev. C.Bro. C. the circumstances ofBoyd (2 521), says, “Upon—
that of in­case, and evidence from a the twothe resulting comparison

was of wasstruments, Lord Thurlow the second notclearly opinion
on the of the severalgoesaccumulative.” He then to compare provisions

him,in the and to draw conclusionscase beforetestamentary papers
from the as to intention of the Thecomparison the testator. same
was Ves.,Thurlow in v. 1done Lordby Thackville, Jr.,Moggridge
464. ISo, in and discussion of subjectthe clearest best the have
found Wigram, Pain,in of inSir James Lee v. 4any case—that Hare

is201­—­the of such recognized beginningfrom topropriety comparison
end of noand I have case proprietythe seen where the ofopinion;

and of osmaking the inferences todrawing therefrom thecomparison
denied,intention inof has unless itthe testator been is Wilson v.

is, isMy that such notcomparison only butO’Leary. opinion proper,
necessary and unavoidable.

I have said I attach to the thethat circumstance thatweight testa­
”“trix used the more in other sheeveryword instance where intro­

duced in beneficiarythe codicil the name of a before inmentioned the
will, and of this is or bythe denied counselquestioned forpropriety

Wig­the on the of some observations Jamesstrengthdefendants of Sir
ram in inLee v. I may say that, myPain. nojudgment, higher au­
thority on have,a of this sort be Iquestion quoted.can therefore,
attentively his in case to,the referred and findopinionexamined that,
so far from down any such helaying general proposition, ad­distinctly
mits that considered,this is to be hea circumstance although carefully
guards thatgivinghimself circumstance too muchagainst weight in
the him,case and fortifies his drawnbybefore position arguments from
a wellcomparison testamentary instruments,of the several as as the
axiomatic where two differentfact, gifts actuallythat are made at times,
the second to first,is in addition whether stated to be so orthe not.
He his discussion of this withpoint remark,commences the “It
would abstract,in wdiatbe to the ofsay, degree weightdifficult is due”to an andthis it,like closes whenexpression (p. 218), considering

“the aagain case,matter at of thestage bysubsequent saying, The
I words informerlyobservations made those show thatupon my judg­

ment in this more thanthey are caseparticular counterbalanced by
discussion,other theconsiderations” In course of the(p.284). he

says, v. & War. Lord(Dickson, 133,In Russell 2 Dru. the Chan­—“
cellor of seems to me to stated with greatIreland have accuracy all
that can He Ion the assent tofairly says,be said thesubject. argu-—‘

YOL. 14LYI.
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ment, in additionbethat, giftif a testator one todeclaresexpressly
at otheranother lookto for the is tothis court entitled(and purpose

instru-testamentaryof ininstrument,the same at otherparts giftsor
dec-suchand in he a withoutgift anyanother instance makesments),

intendedlaration, this is to that the wasa circumstance show latter
additional,be muchBut, weightnot to toostill,but in substitution.

hold is conclusivemust not be attached to variation. To that itthe
tocircumstance, doubt,would be no importanttoo far. It is agoing

show, how tothat, addition, expressmeant hewhere the testator knew ”; it extent.’his and a to thatmeaning is entitled to rely uponparty
of therest, viewsThis far as theputs regardsthe matter at soentirely

thatshowsPain,learned in Lee v. andvice-chancellor as expressed
affordin canthe to this is caseweight which entitled onecircumstance

theanother,no exact its in wheremeasure for determining significance
two under different.testamentary consideration areinstruments

rolls,Callow,So we in 8 of thethat, 292,see Allen v. Ves. the master
circumstance, butAlvanley,Lord is notsays, That an insignificant—“

init is not in codicilsdecisive, for the was one of thesame donething
Hatton;v. those whobut the ofstrengthen argumentit doesHooley

other;”contend that one of is substituted for thethese dispositions
“ andin v. says,and 3 Ves. the sameBarclay 466,Wainwright, judge

ad­I meantlay this,considerable stress where the testatorupon —that
2 Russ.dition, Mackenzie,he inSo,has it.” Mackenzie v.expressed

thatwhich,Lord262, Eldon has a as it to indicatesremark, me,seems
hisin thisjudgment circumstance must be entitled to considerablevery

testatorIt on thesays, true, hand,He is other thatweight. the—“
has Margaretdeclared that the the toexpressly legacy by codicilgiven

’‘ himbyLincoln should of madeanybe exclusive former provision
testament;in factsfor her his last will and if otherand there nowere

codicil, it whatsayconnected with this will and be difficult tomight
toweight ought bequest.to be attached the words used thatconcerning

aBut there it to to con­me,are other circumstances seems leadwhich,
; sufficient,this istrary inference.” Other cases be added butmight

so far as to I haveregards show the whichauthority, ground upon sup­
the weighed bycircumstance under consideration to beposed ought

the court in intention the rea­determining the of the testatrix. Upon
son of the I acannot entertain doubt.thing

I have thus toundertaken show that the various considerations
in thewhich have inclined mind to the outsetmy result announced

are such should court. Iby onlyas be theproperly weighed propose
mustfurther,to what of conviction theseinquire, considerationsdegree

in decision: Ismind, other,the one or the to warrant aproduce way
in this to be the balancethe construction decided torespect according

? whichof or must all doubts be ifprobabilities removed, so,and, upon
side rests ofthe burden them ?removing

the factWe start with is ofwhat called a outpresumption, growing
the tes­that a is in the and thatlegacy given both will the codicil,

affordtator intended two togifts. The authorities already referred
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as what Mr.regardedthat this is Green-­ample evidence presumption
is, if no evidence the otherthatleaf calls a disputable presumption;

to­testamentaryof the twoway from an examination papersappears
tohave been : ingivehold intention to twicethe court must thegether,
that secondshows thewords,other that this circumstance prima facie

into the intrinsicBut, lookingislegacy papers,accumulative. upon
oris and more less doubtfulevidence other awTay found, questionthe

tothus It see that thisis raised. no acumenrequires great question
fact,in in decision of which is onlyis its one of the itpurelyessence

to evidence be not received and con­necessary take care that incompetent
sidered. Can be than that evidenceplainer weighing againstanything

iswhat is a nornothingthus called more lessdisputable presumption
than ? In reality,another name for the wholebalancing probabilities
formula this: againstseems to come to when intrinsic evidencesimply

codicil,the andis found in the will the circumstance of apresumption
twice;givemade in both is of an intention to andgift being evidence

it tobefore can be held that the intention was make but gift,one this
of byevidence must be overbalanced strongermet andpiece intrinsic

I thatevidence the other am of when theway. opinion question is
thus and it isdoubt,raised in to be determined the evi­put upon

; I thinkbydence a of and the matter hasbalancing probabilities been
in to,so treated all includingthe cases referredpractically v.Wilson

alreadythe remark fromO'Leary, notwithstanding quoted the opinion
in that to the that ofcase, effect a rule is °notlaw to be frit­positive

abytered mereaway balance of probabilities.

* Stanley, TJ., C. C. am ofalso that the toopinion legacy the
defendants in the iscodicil to asregardedbe andsubstitutionary, not
cumulative.

The to bequestion is,determined What was the intention of the tes­
tatrix ? That isintention to ascertained from thebe testamentary

which she left, byaided such circumstancespapers as may properly be
“considered the court. isby There no deviation from rule,the that

all the which thepapers testamentaryconstitute act are to be taken
willtogether, codicils,the and allembracing and topapers referred are

to be with the same.” Redf. on Wills ofincorporated 1864) ;435(ed.
;v. 5 Johns. Ch. 343 v. 1Cady, Sanford, Ves. 186.Wescott Willett

“ The construction of a will the intention of thedepends upon testa­
£totor, be ascertained from fulla view of containedeverything within

fourthe corners of the instrument.’ ofWhere admitslanguage two
constructions, one reasonable and natural in its ofdirection property,

theand other and courts ofcapricious inconvenient, justice may nat­
urally be to beinglean toward the former as whatexpected was prob­
ably intended.” Redf. on Wills of 435-439.1864)(ed.

true, that,“It is where the is assame mentionedperson legatee in
inthe will and the iscodicil, the that the inpresumption legacy the

* J.,Cushing, C. did sit.not
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and not but that issubstitutionary;codicil is cumulative presumption
and have been held it.”verynot circumstances to controlstrong, slight

405;v. 2 2 inCoote Brown C. C. Gas.Lead.(Perkins’s ed.) Eq.,Boyd,
544;& v. 10 Johns.Wall.,notes, Yates,Hare 156.DeWitt

sum, byof the same but instru-legacies given“Where are different
ments, arise considerable doubt in mind whetherthere will thealways

Hence,notthey are or mere therepetitions. although general pre-
inthat the were intended to be cumulative willgiftssumption prevail

of all of it is thatcontrarythe absence evidentground presumption,
in mind ofcontraryof a the the testator willslight evidences purpose

conclusion;incline court to such a and some of the morethe adopt
to conclusion that the repetitionrecent cases seem to incline the mere
in or codicil,of the the will or in an additionalbeforelegacies given

not in alone to form tocodicil, any grounditself sufficientought
ofallow both.” 2 Redf. on Wills and notes.510, 511,1866)(ed.

In theof what was the intention of testa-lightthe these principles,
left, andtrix, as two thetestamentaryderived from the shepapers

in So as these areintrinsic evidence contained them? far defendants
in the herconcerned, bywas the to codicil asthem intendedlegacy

? This is a of to becumulative, substitutionary fact,or deter-question
causes,of in civilcourt,mined all fact aquestions bythe like otherby

to be considered thatof the evidence forcompetent purpose,balancing
of the executor.uponthe burden proof being

a foris that not as substitute theIt evident the codicil was intended
a small ofwill, only veryfrom fact that theoriginal proportionthe

codicil;in the fact, with thenamed therein are namedlegatees —in “whom, terms,in she more” thanexpress givesof those toexception
will, the the onlyhad defendants are namedby legateesshe thegiven

will. codicil toin the that named in the The seems havecodicil are
will, andas an addition to her asbeen the testatrix madedesigned by

and of to some of thegiving legateesthe solefor thepurpose purpose
to others notlegaciesan and mentionedamount,under it additional

it.in
was a of businessgoodis that the testatrix person capac-It conceded

hand;; her own that she understoodshe drew the codicil withthatity
In it to me thatthis,view of seemslanguage.and effect ofthe force

“ more,”to which she used in theis to attached the wordbegreat weight
codicil, she the additional amounts togaveof the wherevarious items

can itreasonable be explainedwhatUpon hypothesissome legatees.
some,additional amounts to and.that when givingused wordthat she

claim, an additional amountgivingit the defendantswhen,did not use as
the to theit intention to double de-legacyHad herto them ? been

thateasily wayin the same sheit been donefendants, verycould have
“more;”theuse of wordbyto the others thelegaciestheincreased

done so.that would havemost natural infei'ence sheit is theand
similar insix allsocieties,she namesIn third item of the codicilthe

is the defend-The third in that listand in Boston.their allobjects,
toinfive thousand dollars additionhad to giveants’. If she intended
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in her tothe amount the would been and natural forwill, easyit have
“first,have them have I andsaid, give bequeathnamed and she would

to fivemore,”the Boston Seaman’s Aid thousand dollars andSociety five
thousand thosesocieties, namingdollars to each of the namedfollowing
not Ifmentioned in to the de-the will. she had intended the legacy

substitution,fendants as an and as it would haveaccumulation not a
been in its other cumulativetheproper place immediately following

and not in inlegacies, the middle of the wherewill,another clause
legacies are to for first time.given thelegatees

If cumulative,it be regarded as it is not to theaccording general
of notestatrix,the as shown both in the will codicil. Toplan and

similar society Boston, elsewhere,in or does more than fivegiveshe
thousand dollars, Snug Harbor,the Sailors’ and thatexcept corporation
or not Ifsociety is named in the codicil. it that herprobablybe said
wealth was derived from in were andengaged,business which sailors
on this account, and besetthe and whichknowing perilstemptations
them when in sea,as as anxious toport testifywell when on she was

them,her ofappreciation and, therefore,them and to aid thisintended
as an it in classaccumulation, may answered,be that the interest this
is shown the infact that will thousand dollarsby her she gave twenty
to the Harbor,Sailors’ and defendants,to theSnug fivethousand dollars
they both having the same object in view—a amount than shelarger
gave to otherany use,charitable for the of a freeexcept founding pub-
lic library in Kittery, the of herbirthplace father.

too,The expression, used when she additional to the Portsmouthgives
societies toand the fund for inthe free is ex-public library Kittery,

andplicit, indicates that didplainly she not mean that her intentions
wishes,and as to them, should tobe doubt. In the will fourtheopen

Portsmouth societies are and togrouped together, she them threegives
thousand dollars each. In the codicil andsays, giveshe I bequeath—“
two thousand dollars to the fund ofmore for the benefit the Howard Be-
nevolent Society, and two thousand dollars more to the Mis-Domestic
sionary Society.” "Whatever been her intentions as to the de-may have
fendants, she so herself no as toexpressed to leave doubt her wishesas
with toregard bountyother of to giveher whom she wished toobjects
additional and solegacies; herself to them isregardwithexpressing

myto mind inten-very convincing the of what "washerupon question
tion with me,to too,the defendants. It seems to that aregard strong
argument is drawn from the all in Boston sim-fact that to societies of a
ilar character Thisand similar an amount.objects gives equalshe

ofview the cases the and of the tes-preserves symmetry impartiality
tatrix. It also itfact,is that codicil is asstrengthened the theby just
would have had in-been the in favor of the defendants beenprovision

mistake,serted andby as of the codicil showremainingthejust parts
that it notwould ifbeen, bequesthave she had intended to double the
to the defendants.

I am aware in con-codicil,that the word as used the is not“more,”
;clusive far to.but that it is and goes veryentitled to great weight,
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the tes-offrom otherarguments partsthe to be deducedstrengthen
thelaid uponstress isbe doubted. Greatcannottamentary papers,
thethatPain, in of the201, positioncase of Lee v. 4 Hare support

; a carefulbutcumulative, substitutionaryin is and notlegacy question
like the present,in it is notexamination show that many respectswill

expressionsadmits thatand that learned vice-chancelloreven there the
in deter-in in withoutcodicil, this, weighta similar to those are not

thoughtI have notsimilar to those heremining questions presented.
casesofnumberit to into an examination of the largeadvisable go

statingwithcited,which been but have the rather myselfhave contented
thatthein opinionsome of reasons which have led me to concurthe

not cumulative.is andthe to the defendantslegacy substitutionary,

J., questiontheSmith, principalThe rule fordissenting. solving
Morrison,v.As down in Ridgesin this is well settled. laidraised case

“ athat, whereThurlow, is,it1 Lord Chancellor889, byBro. C. C.
it bewhetherwill,hisa a codicil as well aslegacy by bytestator gives

isitwill,theinto the same who ismore, less, legateeor personequal,
v. Hatton (seefromaccumulation.” This rule was adoptedan Hooley

ob-case, Lord Thurlowof v. whichMorrison,note at end Ridges 338),
thatcare; accompaniedwith abundant and heserved, was examined

casesthetounnecessarya remark that it was repeatobservation with
said,which, heAston,Mr. J.the able ofreading veryafter opinion

the subject.doctrine of the lawcontained the whole upon
indecisions,the therule, byMr. sums as establishedRoberts up

“ to theaccordingconcise words: The state of the presumption,these
of theresultsettled thecase, byof seems to becircumstances thevarying

the samecriteria, viz.: Where specificthe followingauthorities upon
isone)butthe testator hasor a diamond whereringthing corpus (as

byorinstrument,the samebyto the same eitherperson,twice given
but ait isthen, ofinstruments, thing,in nature thethedifferent

the100i., byis twice givensame asWhere therepetition. quantity,
legatee;is theinstrument, againstsame the presumption simpliciter

instrument, withis the samebysame givenbut where the quantity
circum-it, with materialfor or anyadditional causeany assigned

isthe second thegift, presumptionof variation accompanyingstance
Wherein of the accumulation.favorthe executoragainstturned
a less,a afterdistinct orwritings, largerin twosums are givenequal

an accumulation.is construeda the latterlarger, gifta less afteror
“ of thetwocase, legaciesin a whereinBut thethough presumption

theinstruments, againstleansin distinctor occursame sum quantity
theis turnedandait isexecutor, only presumptionyet simpliciter,

instru-in bothassignedisthe same cause expresslywherewayother
Wills2 onRob.any additional reason.”withoutfor the gift,ments

13,14,4,No.128,lib.de8, Menochius prces.citing presumptionibus,
ed. 550.7, 20,ch. fol.Swinb., partand

156, by10 Johns.Yates,v.laid down inrule is DeWittThe same
“ mafrorule on this subject,The generalin words :C. theseKent, J.,
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thereview of to that wherebe,the numerous cases, evidentlyappears
ofsum oneonlyis canin the same the takerepeated, writing, legatee

substitution, andthe asums latter sum is to boThe heldbequeathed.
they are evident intentioncumulatively,not taken unless there be some
that showconsidered, tothey should be so and it with thelays legatee
that theintention and But whererebut the contrary presumption.
two instruments,in will in the one casebequests are as bydifferent
and a inby legatee,in is favor of theother,codicil the the presumption
and the the execu-burden of that is castpresumption uponcontesting
tor. cumulation,The either whether theway,presumption against
because ininstrument,the is in or whetherlegacy repeated the same
favor of it, instruments,the in is liable to bebecause is differentlegacy
controlled ofand internal and the circumstancesrepelled by evidence
the case.”

The inquestion of cumulative has often arisen the Englishlegacies
courts, and has been and discussed thevery learnedly ably by judges
of those courts. orcase,We have been cited to no in this the other
New' states, counsel,on in orEngland bythe their briefssubject, argu-
ments. I am not aware that this has until now been beforequestion
the courts of this state.

The wasquestion familiar to civil the clear-law,the which required
est evidence of intention to double when thegive legacies repetition
was 30,in 1,the same instrument. 34.Dig.

Suisse Lowther, 424, 201,v. 2 Pain,Hare and Lee v. Hare are4
cases very much in In Jamescase, Wigram,the former Sirpoint.
V. C., remarked, The the cumulative charac-argument against—“
ter of the Ilegacy, by the codicil am now wasgiven considering,
founded, onfirst, the coincidence in amount the two formerbetween
legacies ;and and,the latter on the fact that othersecondly, leg-the
acies given to Mr. and inCroker others the same wordcodicil have the’‘ them,additional to while in thatappended legacythe to Suisse word
is not used. codicil,outLeaving the of theintroductory part the

‘question would certainly whether the the word ad-arise, effect of
’ditional to some of the ingifts, and omitted that to the plaintiff,

would be to leave his aslegacy gifts.a substitution for Theprior
cases, havehowever, decided the that there isexpressly wherepoint,

butnothing words,the circumstance of such the court doesomitting
not consider it tosufficient control that which is the mean-prima facie

of the ofing Where isbequest. the mere the testator thebounty
only motive for and noapparent the other is thebequest, expressed,
rule is that the shall intake addition.”legatee

Lee v. Pain, case,is a and one on allEnglish foursleadingsupra,
with this the of cumulative her theupon question By will,legacies.
testatrix, other to thirteen whoamongst legacies, gave arepersons,

¿£100named in one sentence, Mr. Brown was one of them.apiece:
By will,the first codicil, after some of in andvarying bequeststhe her

to thegiving Common,trustees of the on at which shechapel Clapham
sum ofattended, ¿£100,the to be laid out for benefit of thethe chapel,
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“ of theshe Mr. him in this as ministergave Brown, describing place
By¿£100,said sum of her will.the and then she confirmedchapel,”

Brown,her third and fourth she to Mr.legacies expressedcodicils gave
to in him. The questionbe addition to what she had givenbefore
arose will first The to whom the papersthe and codicil. masterupon

merehad in abeen that the the first codicil waslegacysent considered
oflegacyof in and allowed Mr. Brownwill,that the onerepetition

¿£100 Wigram,Sir Jamesonly, namely, that in the first codicil.
re­Y. to andO., held that Mr. Brown was both legacies,entitled
themarked, instruments,inThe two differentlegacies givenbeing—“

twolegatee both, giftsis entitled to unless the effect of the separate
theofcan be taken found ih the constructionby to beaway something

instru­second law. If of theinstrument, or of eachby presumption
individual, manifestlyments a to the same it wouldlegacysimply gives

notif werecontradict the of one or other instrument the legateeeffect
in thatallowed and,to claim he wouldlegacies, accordingly,both

inis; to legaciescase be entitled to both and as the bothsimple right
instruments, nosuch in of thecases found the construction and effect

intendedextrinsic is to that the waslegateeevidence admissible prove
* * * onto first circumstance reliedtake one Thelegacy only.

was, hasin of that in first codicil the testatrixsupport the thereport
in additionareexpressed thereby given, giventhat some of the legacies

in theto and that is not usedby will,those the thatgiven expression
; in hasand were referred to which stressbequest to Mr. Brown cases

ab­in thebeen It would be toupon say,laid like expressions. difficult
stract, this. Thewhat is to an likeexpressionof duedegree weight

’‘ ofadd the effect‘words in in toaddition do not themselves anything
ad­a would bewithout those words. Thesimple legaciesbequest

as in thenot, argu­ditional The iswithout them. it wasquestion put
ament, I am towords, giveI am to but whetherwhether thosereject

becauseonly super­than itslessparticular bequest proper operation,
befluous cannotwords are in another Thebequest. argumentused

twoonlycarried that. It out of the contrast betweenbeyond arises
the otherare,of which the words todifferent forms of to onebequest,

that thenot, said,of which it is an inferencethey are applied, raising,—
offormsin must different theintention the two cases have been because
ofwill to eachso. In case of legacies byare theexpression simple

of aandB, will,inindividuals, A and and no other thelegaciestwo
individuals, of thoseand one onlycodicil to the samegiving legacies

givenin addition to the legacyto to belegacies (the B) expressedlegacy
thehim would arise whether less than properthe theby will, question

to A, onlyeffect was to be to the becauselegal given bequest superfluous
bemightB. But whatever effectwords were used in the tobequest

’£ if otheranyin case,to the in addition that simplegiven expression
forin to both legacies, as,favor of A’s claimcircumstances appeared —
AC, as toasD, E,if the to and wellwill containedexample, legacies

differentcodicil, veryinB, C,and and and E not named theD, were —a
be,thenin A’sEor the favor wouldquestion argumentwould arise.
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Aalso, unlessC, and ED,nameand notA in the codicilWhy name
?willas under theas wellunder codicilwas to take the [Seeintended

dif­beit mightsuch anYes., argument,And in the lace ofJr., 473.]
him.law gavethewhichadditional legacyficult to A of thedeprive

Perhapswords.suchuponlaid little stresscertainlyThe courts have
reliedhave beenthat neverfar to say theyit would not toogoingbe

ofoutarisingreasoningor rebuttoin confirmupon judgment, except
in whichcan be producedthink caseanyI do notother of wills.parts

of aa legateealone insuch words deprivingthe has acted uponcourt
instrument.”him a secondunderlegacy given

sec.13, 51),Wills,Redf. on ch.Redfield, his workinJudge (2
affordcommonlycase willIt is that eachremarks, particularobvious—“
nam­thewhethersatisfactory,more or lesssome ofground conjecture

for the pur­or isof than once is a mereing repetition,the moregift
admitted, in themust beof It thereforepose bounty.theenhancing

v.Hornblower, JonesinJus.of anlanguage eminent judge (Ch.
distinctionsall the nice4 that, notwithstandingHar.Creveling, 127),
must comewethis subject,which taken the courtsby uponhave been

ofintentionWhat was theat last sense question,to the commonplain,
of sur­the lightviewed inthe as indicated histestator, by language,

”circumstances ?rounding
clause18, The twelfthher will 1867.MayArabella Rice executed

“ follow-to theandgiveof the is I bequeathsame as follows: Twelfth.
andof Suffolkcountyin ining Boston,named societies thecharitable

each,Massachusetts, dollarsof the sum of five thousand (§5,000)state
Females,to wit: To for of andAged Indigentthe Association the Relief

toWomen, theto for and DestituteChanningthe SickHospital
Aid Society,for of to the Seaman’sSociety the Prevention Pauperism,

said be-and of each ofto the annual incomethe Boston Dispensary:
theyto whichis to be said societies to thequests byapplied purposes
andbeare of each is toinstituted, keptand therespectively principal

invested as a fund.”permanent
codicil, bywritten1868,On the second of she executed aJuly,day

clause, sheherself, firstin will was theBythe room where her kept.
andSociety,gave the fund for the Howard Benevolent§2,000 more to

in Portsmouth.more to the Domestic§2,000 Missionary Society
afor freefundBy the more to the§10,000second clause she gave

in Me.public library ELittery,
theand bequeathThe third follows: “Third. Iclause is as give

Bos-insum of societiesfollowingthousand to each of thefive dollars
Benevolentin Howardton, Massachusetts, viz.: Thethe state of

Aid So-Association, Boston Seaman’sSociety, the Boston Provident
MassachusettsMen, Home, theciety, House for Aged Consumptives’

fiveInfants’ Hospitaland the Massachusetts GeneralAsylum, —the
inthousand to free bedsentirelydollars to be appropriated(§5,000)

the Massachusetts General Hospital.”
thebydefendantsThe executor that to thegivencontends the legacy

by thecodicil defendantsis for the to thesubstitutionary givenlegacy
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bythe codicilwill; inthat, in was writtenfact, the defendants’ name
in theincludedmistake, alreadyshe not that it liad beenremembering

arguments,—will. In advances twoof this the executortheorysupport
sym-theandtestatrix,of thethat founded character(1) allegedon the

founded; thatand will is andmetry method with which her drawn (2)
andwillof theon the contextintrinsic furnished thebyevidence

me, aretocodicil. itif well seemsarguments,These two grounded,
of examin-For the purposeinconsistent with and defeat each other.

classificationthe I a convenienting soundness of these adoptpositions,
defend-of in thecodicil,the and furnishedlegacies the willgiven by

ants’ brief.
willThe contains 16 clauses.

;classaI. ascousins,firstThe testatrix to hergives legaciesequal
and

residu-her16. e., cousins,makes the i. her firstShe same persons,
ary legatees, amongstthe residue them.dividing equally

described2-6. variouslyShe to severalgives equal legacies persons,
herofas first relativesand of her late and assecond cousins father

showsThisown.,and to as a relative.Goodwin,Gov. not described
betweennotequality equalitybetween different classes of andlegatees,

of samelegatees the class.
of Portsmouth.7. She to four charitable societiesgives legaciesequal

8, society.9. to a aSlie like andgives legacies literary religious
literaryto anotherviz., $20,000,10.She a mu-chgives legacy,larger

society.
II. $20,000.She Insane at Concordgives Asylumthe

; butlegacies12. of Boston equalShe five charitable societiesgives
soci-charitablethe amount is than to the Portsmouththelarger legacy

eties.
“ Harbor,”Snug13. Sailors’She societya charitablegives —the

of seamencarewhose as that of the defendants’—theis the sameobject
12.in clause—a the defendantsas as thatlegacy large givenfour times
ingivena to thatsociety legacy14. likeliteraryShe a Bostongives

8 literary society.clause to the Portsmouth
them,tocousins, andfirst gives15. She out two of her twelveselects

andof silverby and articlesname, Bible,an ancient certainring,
ware, family.china heirlooms of the

in will, find,—the wetheythe facts asTaking appear
degree,in the same1. a class of relatives,That testatrix gavethe

equal legacies.
equala stranger,and to2. To not of the same degree,relatives

legacies.
equal legacies.3. of differentliterary places,To societies

legacies.of places, unequal4. societies differentTo charitable
equal legacies.of the same place,5. To charitable societiessome

legacies.unequalof the same place,6. To other charitable societies
name, legaciesrelatives, by specifictwo of designatedTo twelve7.

connectedfrom associationsvalue, long'of thecertain articles of special
therewith.
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I disposingdo not find here of a ofany systematic planevidence
of her as she had nosuch excludes the idea that preferencesproperty,

pre-areher first cousinsamong contrary,her relatives. On the two of
and silverBible,ferred other ten in of herdisposing ring,above the

feelingsware,and evidentlychina for which she cherished—articles
forattachment, familyof been down in thehavingfrom their handed
ofHarbortoseveral The thegenerations. legacy SnugSailors’

char-§20,000, a sum four times than that seven otherlarger given
with theBoston,itable in and to a of likesocietysocieties given objects

ofdefendants’, took a in welfareindicates that she interest thespecial
seamen, influencesand in the efforts to save them from the degrading

there iswhich itare too often surrounded. be said thatby they Can
limit to her in this ?any which be affixed bounty respectcan

isBut, thatthat will shows all systematic planthe thegranting
it,claimed the seventhfor the codicil it.unmistakably Byoverturns

of to theSociety,clause thewill,the she to Portsmouth Marinegives
Domestic andSociety,theMissionary Society, to Howard Benevolent

Portsmouth,to the sumall theSociety,Humane charitable societies of
§3,000of aeach, the to be as perma-invested andprincipal preserved

fund,nent and the annual charita-onlyincome to be for theexpended
ble of herpurposes Byof said societies the firstrespectively. clause

“codicil, §2,000 toshe the for Benevo-gives more fund the Howard
inSociety, §2,000 Societylent and tomore the Domestic Missionary

Portsmouth, H.” over theN. These two societies are thus preferred
Marine inand themSociety Society,Humane mentioned withjointly
the seventh will,of and socie-clause the over all the other charitable

will,ties named in is cor-the the ifincluding defendants the plaintiff
rect, or the if is correct.defendants the defendants’except position

“The use of the word more” her to doclearly justintentionindicates
is,what the thatterm;law would in the thatabsence of thatpresume

sumthe inmentioned in the codicil is in to theaddition the sum given
Lee v. and was unnec-will. Pain Suisse v. Lowther, The termsupra.

essary, and no significance,has so as it throws light uponfarexcept
her intentions in to inlegacytherespect question.

In the thesecond clause of the codicil toshe more§10,000gives
afund for inlibrary Kittery, Me.public

“Thus far in the codicil the ofuse the word more” was appropriate,
the in and werelegaciesbecause the first second of the codicilclauses
in inin fact addition thegivento to samelegacies the beneficiaries

will; and as it itseen, unnecessary, changedwe have wasalthough, yet
andlegal inference,no served to testatrixonly indicate that theclearly

was desirous of herof the sums in her will to someincreasing given
§5,000to third clause, byWe now come the which shelegatees. gives

each of one men-to seven charitable institutions in thirdBoston—the
haddefendants. As the six beenbeingtioned the neither of other

in for the firstwill,the and now herbymentioned are made legatees
but inac-them,it would as totime, only been,not have inappropriate,

”“ ofto in the third clause thecurate, have inserted the word more
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codicil. could haveThere is no in the wordthe sentence whereplace
been sixinserted so as to the otherto to the andapply defendants not
societies, reason,without somethe whole sentence. Forreconstructing

societies, sheprobably because all andwere Massachusetts Bostonthey
included them all in third of defendantsthe clause the codicil. The
could not be theclause,in the becauseconveniently included first sum
which mentionedshe wished to the twogive Portsmouth societiesto

clause,therein sumeach;was in the$2,000 the becausenor second
given the whichtown of was But additional sumKittery $10,000. the
she wished to same thatgive being giventhe defendants the as the
other six Boston natural and placesocieties the convenient($5,000),
to insert the was in with theclause,defendants’ the othername third

true,Boston societies, amount., isto she It shegave the samewhom
might have added a fourth clause for mention ofthe the defendants’

cumulative; so,if andsociety was togiftthe to them intended be
too, she substitutedhave the words that the wasmight legacyinserted

;for that given will, wayin the if she had chosen to do it in that —for
it will be-be that twelfth of the sumbyobserved the clause the will

invested,queathed onlywas to be and the income used for the charitable
of andpurposes the while the codicil the issociety, by gift simpliciter,

both income and to of theare the uncontrolledsubject disposalprincipal
it maydefendants for of their Andsociety.the charitable purposes

well be of andtestatrix,assumed that abeing intelligencethe woman
familiar its con-her,with her will or at witliability, before least

in-atents, lawyer,and herself aid fromwriting the codicil without
$5,000 societytended the of to of thesecond be at thelegacy disposal

legacy.without the with which she had surrounded the firstrestrictions
How else can it that mentionedbe the five Boston societiesexplained
in onlythe twelfth of will are allowed the incomeclause the to expend

in theof their the six other Boston mentionedlegacies, societieswhile
Isthird manner?clause of the codicil in the samewere not restricted

afternot the that monthsinference some fourteenplain, having, the
in-will, $50,000execution of to theof, probablyher some more dispose

come of intended that theestate,that her sheduring largeperiod
lastinga monu-first to should remain aslegacy the defendants

re-ment to with the that would beher unfortunatememory men
inyear givenfrom the of legacylieved from to income theyear

to suchwill,the while second would remain to belegacy appliedthe
society mightimmediate and necessities as the of thewantspressing

“? not this a of a double legacy,demand case withimperatively Is
second gift,a material of variation thecircumstance accompanying

in favor ofso that turned the executor theagainstthe ispresumption
” 2? Rob. on Wills 8. Are these legacies ejusdemaccumulation

is, that that to raise anot, pre-If then the rule factgeneris? tends
Masters v. Mas-that were intended to be cumulative.theysumption

sec, one of421; Wills, 13, 9. Where1 P. Wms. 2 Redf. ch.ters, on
willcontingently, theyis and the otherabsolutely, onlythe sums given

3 735. SoPeacock,v.gifts. 1lodgesbe as distinct Yes.regarded
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v.Ridges Morrison,where at times.giftsthe become differentpayable
Madd.Beach, 5 351.462;v. Hurst v.Currie 17 Ves.supra; Pye,

I think the trueLeach, C.,In Y. resultcase, said,the latter JohnSir —“
is statedof to be thus:the to thedecisions, they point,as apply present

and ininstruments, bothtestamentaryWhere a testator leaves two
the courthas a to same person, consideringthegiven legacy simplieiter

gifts,intend two awardsfacie,that has twice given, must,he who prima
the;to and it whetherthe both is indifferent secondlegatee legacies

first;than theamount,is of or or but iflegacy less,the same larger,
in buttwo the are not the mo­giveninstruments legacies simplieiter,
tive of and in instruments the samegiftthe is bothexpressed, motive
is is the court considersand the same sum these twoexpressed, given,

didcoincidences as a that the testator not theraising bypresumption
second mean second but meant aonly repetitioninstrument a ofgift,
the former gift.

“ This this where the doubleonlyraises presumption coincidence
sum,occurs in botlimotive,of the and the same instruments.same It

ormotive,will not raise if in no ait either instrument there be different
same; willmotive, the sums be the nor it raiseexpressed, although it

if in andinstruments,the same be both the sumsmotive expressed be
different,”

so,And less tolegacy legateewhere a second is beneficial the than
a one, already favor,this adds to the in hisprevious presumption that
a Lowther,was Suisse v.gift 433;distinct intended. Masterssupra,
v. 1Masters, P. 421.Wms.

ofThe in favor isaccumulationpresumption strengthened by any
circumstances itof difference between the two gifts, whether be found in
the in it inamount,in character which is given,the the mode of enjoy-
ment, interest,in the of or in forextent the motive the bounty. Suisse

is aLowther,v. Here and marked433. clear difference insupra, the
and of incharacter mode which twoenjoyment these legacies are given.

fund,The first is to a andremain the incomeperpetual only can be ex-
forpended society.the charitable of the Thepurposes second is a

without restrictions. And tolegacy given makesimplieiter, this dis-
marked,more it willtinction be observed that the Massachusetts Gen-

eral is out in the thirdsingledalone clause of the fromHospital codicil
six and the to it isthe other to belegatees, legacy appropriated entirely

to free beds.
201,in Lee v.Wigram, Pain,V. theC., says true valuesupra,

d “of more,”of the fact of the wor­ orpresence the in addi­
like, others,or the in some cases and not intion,” is, that it is a cir­

bemaycumstance which corroborate or corroborated by facts,other
and so intention of the testatrix.particularshow some toFailing

a such charactersystematic unbendingdiscover of as theplan executor
havingthe the codicil broken inclaims, and execution of what­upon
is towill,is in the there littleever of there corroborate orsystem be

“use of the wordbyCorroborated the more.” there isUndoubtedly
inor As a generalmore or less of will.plan system every rule, every
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life,one of events hisperson this, impressedthe solemn ofapproaches
itwith a Andsense and of the work.of the gravity responsibility
ofwould be idle this unusual evidenceto that testatrix exhibiteddeny

I towill;or but failsystem byin the of her estatedispositionmethod
the ideasee that it was that inflexible that would excludeof character

exercise;not whilethat she had did fail tono which shepreferences,
show,I tothe first and of ascodicil, attemptedsecond clauses her have

bountythat the hershe did have ofprove preferences, among objects
of oflegacythe same she Theclass, very largewhich exercised.

inHarbor, addi-$20,000 her in her will to the Sailors’given by Snug
will,tion to in samethe of to the defendants thelegacy $5,000 given

a sum all other char-nearly legaciesto the amount of all her toequal
is veryitable of religious societies),societies andliterary(exclusive

was inthe cause which she wasstrong evidence that of seamen one
to addaffords a she wisheddeeply interested, whyand reasonstrong
in herto the another sum oflegacy $5,000to the defendants by giving

codicil.
it Marchin the that an actAgain: by approvedargument,appeared

“ of1867, Societythe Port1, Managerssocieties known as the of the
” ”“ under theand unitedSocietyBoston the Seaman’s Aid were

will wasname of the and Aid Her“Boston Port Seaman’s Society.”
the18,soon and before com-executed after 1867), probably(May
used thehad and so shemunity become aware of thegenerally change,

“in But her codicilold name will of the Seaman’s Aid Society.”her
re-a in which sheyear 1,was executed more than later 1868),(July

“ Aid Society.”to the name Bostonfers the of the Seaman’sbysociety
inby argument,dualThe character of the as counselsociety, suggested

tohave she doublemay furnished her with a reason should wish
her to it.legacy

cumulative,Another Ireason these should beheld can­why legacies
forin of the counsel thenot better than the learnedexpress language

in to consider thedefendants his brief. “Here it is again important
‘ rule, had been noByuse of the word more.’ the if theregeneral

codicil, use of thedistinction between the the the wordgifts bymade
’‘ would for would cumulative with­more be the besuperfluous, gifts

it;as as it for oneas well with but used is not classsuperfluous,out
are, alreadyto the more to thefund,of in addition created—£gifts

’ to use of theare her Here it is show thenecessaryfund words.
to the use,but when without the restriction asshegift; gives simply

ofabsence,the its insteadunnecessary word, beingomits andshe
defendants,the is a circumstance the intention to beagainst showing

forclaim, take codicil thethey they $5,000 given byas that the the
uses of society.”thegeneral

if is tome,Another occurs to the second be helddifficulty legacy
of willand Under which instrument thefirst, is,a the thatrepetition

? If under the the is for anwill, gift express pur-defendants take then
used;the and onlyand must the incomeinvested,bepose, principal

if under and morecodicil,hut the then the wasgift directlysimpliciter,
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beneficent to is heldthe onesociety. legacyThe reasonvery why
to be a repetition another,of the motivesor is becausesubstitutionary,
for and Butgiving uses are the same.the to be of the legaciesmade
here is a case different,where but thenot must beonly the motives
uses are different.widely

It wellmay be If forasked, the in the was substitutedcodicillegacy
that in the ? Did notwill, why did not so shesaythe testatrix
understand what she tointelligencewas ? haddoing She sufficient
say, in the first and aid of asecond of thecodicil,clauses the without

“lawyer, that the to ”—notgifts giftswere fundmore the simplieiter,
but additions to the and methodicalIf wasshe the intelligentfund.
woman the inclaims,executor the legacyand to substituteintended
the codicil to defendants,the is for the legacywhich a gift simplieiter,
in the will, to bewhich was restrictionburdened with the perpetual
invested and insaythe income to did not she soonly used, why aptbe
words? I concede the the testa-freely and sense ofintelligence good

and Itrix, am sheentirely satisfied did so becausesaythat she not
did not so intend. She from theintended what the lawjust presumes

used,she andlanguage that the cumu-second agift giftwas simplieiter,
lative, while the first a and if notfund;shegift intended to be askept
in perpetual her,remembrance of be awould, fact, perpetualit in

ofmonument forher ofmunificence to the unfortunate class persons
whose benefit its annual income would bo devoted.

Again : the of asamount,a samegift legacy by the codicil of the
legacies by will to theonly class,one of a explained uponis readily
supposition that her fromintentions as to different whatthat one were
they were as to the defendants’others. But thethe claimsplaintiff'
name was ininserted thirdthe in through forgetful-clause the codicil
ness or mistake. I forgottencan herhardly testatrix hadthesuppose
will. The codicil, herself, is,—sentence ofopening the written by
“ Be it known that I, make andPortsmouth,Arabella of doRice,
declare this to be a first datedmy testament,codicil to last will and
May 18, 1867.”

This codicil was ofbyw'ritten in the the vaultherself, safetyroom
where willher was arefor as Iand,safe think wedeposited keeping,

inwarranted with willpresuming, the before her. From the referen­
nces to willthe contained i­ shecodicil,the it is thatclearly apparent

had it before or im­her, was familiar with its contents. The extreme
that a woman so is claimedprobability careful and methodical as she

been,to have with her will mak­reach,or hereither before her within
such aing mistake, is a againsttoo to bepossibility weighedremote

in diffi­the favor ofpresumption cumulation; anywhile if there be
here, occasioned in notculty sayingwant of in the testatrixby care

this forlegacythat to the in adefendants the codicil was substitution
in in it,that the thewill, pecu­or not in addition tosaying that it was

benefit ofniary and not the is to thelegatee, entitledresiduary legatees,
Pain,the doubt which that want of has Lee v.care supra,occasioned.

236.
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is itself a for anis not claimed here that the codicil substitutionIt
will,of the for the of theonly resemblance betweenpointintegral part

tothe codicil arises out of the these defendants.legacieswill and
codicil,inin a will are for a the caselegateesall the providedWhere

mayto the claim that the testator have intended to substituteis open
that of the will which arelegacies given.for integral part bythe codicil

not and ishere,case does arise there no occasion to pursueBut that
in that direction.inquirythe

ininterest,of the in cases was settledto the rule suchquestionAs
N. H. and I noWoodward, 391, questionv. 41 see occasion toLoring

are entitled to after one yearThe defendants interestits correctness.
the death of the testatrix.from

am of the defendants are entitled both legacies.And I toopinion

entered, theis to be in accordancewith the views theA majoritydecree ofof
court.

Bennett v. Danville.Dec. 7, 1875.

Timber—Tenant life.for

toestate,life of it was referredof the tenant for realthe petitionOn
ofand it be for the benefit thewhether "wouldreporta to inquiremaster

of the and timber should be cut.that woodany partestate

Rockingham Circuit Court.From

asin this was in possessioncase that herepresentedThe petitioner
estate, the in-of certain real with the toright expendlifefortenant

; said andthat at his the realhe should deem deceaseproperascome
was, toclaimed,the will he descend toby under whichestatepersonal

children, any;he havedivided between his if shouldbe equallyand
childless, todie then said real estate was be heldhe shouldin caseand

infor said will specified.of Danville certain purposestowntheby
of this realthat estatefurther certainrepresented portionswasIt

many years’ofof wood and timberheavywith a growthcoveredwere
that would benothinghad attained its growth;and whichstanding,

that the sameby standing;or value its longerits growthtoadded
sold,and and bothlumber,into woodoff,cut and convertedto beought

that petitioner mightof and thehusbandry,goodthe principlesupon
andof the woodfrom and from the saleland,thesome incomederive

timber.
author-bemightthat some personthe petitioner prayedWherefore

the sameand convertand andtimber,said wood sellto theized cut


