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beenalsohad hadEurber,been elected until defendant,after the
Eurber,andelected, Yeaton,and board,the ofconsisting Phillips,

whichafterqualified inby meeting;the oath of officetaking open
sworn, inauditor, by beingCotton was and the officeelected accepted

hadthat heIt does have discoveredopen meeting. not to beenappear
done.this had beenbeen elected till after allcommitteeprudential

but,Eurber,No ofis to the electionobjection shown to have been made
in whichon the in the statusall the voterscontrary, acquiescedpresent

matters thewere left at the ofadjournment meeting.
Cotton, bydecided, thatante, 220,We in v.have Cottonjust Phillips,

thatholdingan himself fromoffice,accepting disqualifiedincompatible
in the elec-of of existedcommittee. Whateverprudential irregularity

tion of acquiescencecured theprudential by generalcommittee was
byandof that meeting,the in of district atdoingsvoters the the
heauditor, by whichthe action ofof Cotton in the officeaccepting

committee.must be as that ofregarded prudentialdeclinedhaving
Eurber’s electionUnder ofvaliditythese circumstances I think the

cannot be questioned.
ofin the nameWhether this been broughtshould haveproceeding

therefore, to inquire.the itattorney-general, unnecessary,becomes

brothermybybeen saidC. J. I with what hasCushing, fully agree
wrongintentionalanySmith. I do in this casenot understand that

the moderator.is byof in of the meetingthecomplained government
bywasthat the electionWhen the understoodvoting commenced, he

I think thewhereas, fact, itvote, byin of wasmajor plurality.point
anotherthem beforeto and claimedought have discovered hisparty rights

thisHoweverall.had not atbeen and orqualified,electedperson
disqualifiedbe, clearlyauditorhis of the office ofmay acceptance'

ofoffice pru-and have to thehim, was a of he mightwaiver any right
dential committee.

Ladd, J., concurred.
denied.Writ

Putney.March v.Dec. 14, 1875.

Guaranty —Practice.
the referee’sreport,omitted fromthat a material fact wasOn suggestion

theto recommitin court belowmove thewas tothe plaintiff permitted
for further hearing.report

Circuit Court.MerrimackFrom

Assumpsit insamethe mentionedwasguarantyTheon guaranty.
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March v. ante, 84. of the thatThe referee showedPutney, report
the wasguaranty executed the defendant on the ofby Sep-evening

8, ;tember and mailed to the the next and theplaintiff morning goods
which were subject-matterthe of the suit were delivered and charged

8.September

J. S. andBenton, Jr., Sargent for theChase, plaintiff.

for theMugridge, defendant.

*Cushing, C. J. It seems clear to me that this contract the de-by
andintended to the for toexpected guarantee goodspayment
execution,be sold after its and not otherwise. The of thereport

referee does not find the fact that the were delivered after thegoods
execution of Itthe is notguaranty. the of this court to findprovince

facts,the so,and if it were I should infer from the thatreport these
weregoods delivered before the execution of the guaranty.

Unless, therefore, the canplaintiff recommitted,have the forreport
the ofpurpose this, anddetermining other facts indesired the court
below, there must be

theJudgment for defendant.

Ladd, J., and C.Stanley, J., C., concurred.

Hardy v. Merrill. Dec. 14, 1875.

Evidence—Opinions non-professional Insanity—Practice—of witnesses—
toBight and close.open

witnesses, who areNon-professional will,not awitnesses tosubscribing
may to theirtestify inopinions testator,to theregard the whenofsanity
founded theirupon and observationknowledge of the appear-testator’s
ance and Woodman,conduct. Boardman v. 120, v.47 N. H. State
Pike, 399,49 N. II. and Archer,v.State 468,54 N. H. this point,upon
overruled.

The who affirms aparty executed,that will was and thehasduly legally
ofburden and theproof of and theaccompanying duty opening, right

close,to no matter in what form the issues for trial be draw'n.may

From Merrimack Circuit Court.

Merrill,Appeal, by William H. Isaac D. from theHardy against
decree of the of form,judge and in solemnprobate approving allowing,

* Smith, J., did not sit.


