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the common law brought here from England, nor in the jurisprudence
or practice in this state, from the constitution down to a comparatively
recent date ; that it is contrary to reason, extemely difficult of applica-
tion, and inconvenient in practice; that the great weight of judicial
opinion and authority outside this state is against it; and that, even if
we look at the condition of aunthority as shown by the expression of
Jjudicial opinion and practice in this state, the balance cannot fairly be
said to be in favor of the rule. No titles are to be disturbed by adopt-
ing a rule more consonant with reason, and which accords with the
almost universal practice in jurisdictions where the common law is
used the world over. I therefore concur fully with my brother FosTER
in the conclusions at which he has arrived.

Cusming, C. J., concurred.
Case discharged.

. Dee. 21,
Curting v. JACESON. {018 S
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Fraudulent sales— Retaining possession by vendor.

8, being indebted to C and D, sold to them certain cattle and hay for $90,
who endorsed the amount upon a note held by them agaiust 8. The
sale was made in the presence of a witness. The cattle and hay were
left in the possession of 8 to feed the hay to the cattle, also to his own cow
at his own expense; and it was agreed that the manure made by the
cattle should become the property of 8. The creditors of S attached the
cattle and hay as the property of 8, and C and D replevied them.
Upon the trial, these facts appearing, it was ruled that the sale was void
as to creditors, and that the facts furnished no sufficient explanation of
the retaining the possession of the property by 8; and a verdict was
ordered for the defendant. Held, that the ruling was correct.

‘When the possession of chattels is retained by the veudor after an abso-
Iute sale, it is no sufficient explanation to show that the sale was made
in the presence of a witness, where it was not attended with such pub-
licity as would naturally give notoriety to the transaction, and when
there was no change in the possession or use of the chattels to indicate
that any change in the ownership had taken place.

Frox Svirivax Circurr Court.

Rerrevin. The personal property which was the subject-matier of
this action had been attached by the defendant, who was a deputy of
the sheriff of the county of Sullivan, as the property of one Don C.
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Smith, and which the plaintiffs claim to own by virtue of a sale from .
said Smith to the plaintiffs, and which sale the defendant alleged to
be fraudulent and void as against the creditors of said Smith. This
was the only matter in dispute.

The evidence tended to show, that on October 26, 1874, the plaintiff,
Shepherd H. Cutting, bought of Don C. Smith the steers and the hay
which are the subject-matters of the suit ; that the property remained
in the possession of Smith, it being agreed between them that Smith
should take care of the steers and feed out the hay to them for the
manure, and also that Smith’s cow should be kept on the hay at
Smith’s expense, and that the plaintiffs might, at their pleasure, take
away the balance of thehay. The property, being then in Smith’s posses-
sion, was attached by the defendant October 27, 1874. The plaintiffs paid
Smith for the property by endorsing the price, namely, ninety dollars,
on the note which they held against him, secured by a mortgage of the
farm on which Smith lived. The endorsement was made within a day
or two of the time of the trade, and was dated the day of the trade.
The plaintiff, Shepherd, not having the note with him, was the reason
of the delay in the endorsement. The trade was made in the presence
of one witness, and the evidence did not tend to show any acts done’
for the purpose of concealment. The evidence tended to show that
the plaintiffs paid ten dollars per ton for the English hay, and that that
was the price such hay was selling for, delivered at the village in New-
port, and that it was worth two dollars per ton to draw it from the
barn and deliver it at the village. The evidence also tended to show
that the swale hay was worth ten dollars.

The court ruled that these facts, if made out, would not be a suffi-
cient explanation of the retaining the possession of the property by
Smith, and that the sale was void as against Smith’s creditors; and
there being no other matters in dispute, the court ordered a verdict for
the defendant, and the plaintiffs excepted.

The questions arising on the foregoing case were transferred to this
court by Cusring, C. J.

*Smrrw, J. The plaintiff”’s vendor retained possession of the steers
and hay, although the sale was absolute. This was prima facie evidence
of a secret trust. If they have failed to explain why this was done,

" .then it is conclusive evidence of such trust. Trask v. Bowers, 4 N, H.

309. When the fact of a secret trust is admitted or established, the
fraud is an inference of law, which a court is bound to pronounce.
A sale of goods by a person in debt, in order to be considered bona fide
in respect to creditors, must be made without any trust whatever,
either express or implied.  Coburn v. Pickering, 8 N. H., 428.

The facts offered by the plaintiffs, to explain why the possession of
these chattels was left with their vendor, are not disputed. There was,
then, no question of fact to be found by the jury. But.the question is,

* CusmNe, C. J., having presided at the trial, did nob sit.
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whether in law the explanation is sufficient to repel the presumption of
fraud arising from the possession and use of the chattels by Smith.
I think it is clear this must be answered in the negative. Although
the trade was made in the presence of a witness, it was not attended
with such publicity as would naturally give notoriety to the sale. The
leaving the cattle with the vendor to be kept upon the hay, with the
stipulation that the manure made by them should become his property,
and with the further stipnlation that his own cow should be fed upon
the hay, although at his expense, would have no tendenecy to indicate
that any sale had taken place. There was nothing whatever that was
calculated to apprise the public of any change in the ownership of
the property, but, rather, everything indicated that there had been no
transfer of title. '

This case comes clearly within the doctrine of Coburn v. Pickering,
supra, and the law as laid down in that case has been upheld in numer-
ous cases since in our reports, including Lang v. Stockwell, 55 N. H.
561. No law is more firmly established in this state, and we have
only to follow it. The exceptions must be overruled.

Lipp, J., and STANLEY, J., C. C., concurred.

Judgment on the verdict.

TowN v. FAULRNER. ‘ {5850
Bl act of 1868—Duty of committee.

By the mill act of 1868, it seems that the mill-owner may elect to what
height he will raise the water on the land of riparian ownersabove ; and
the assessment of damages by the committee should be made upon the
basis of such election.

A mill-dam is a common and convenient instrament wherewith to measure
and describe the extent of a water-right ; but such right may be defined
and limited by any other appropriate monument on the ground.

A mill-owner erected a dam with the capacity of raising the water beyond
his existing right, but provided with gates, &e., whereby he supposed it
to be within his power to keep the water within the limits of his right: and
it was always his intention so to manage the dam and gates as not to
overstep his right, until he could arrange by contract with the owners
of land above liable to be flowed. On a petition brought by a land-owner,
under the act, it was Aeld, that the actual interference with the water,
and not such interference as was rendered possible by the height of the
dam, was the proper basis for the assessment of damages.




