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ofthein the is sufficient to repel presumptionwhether law explanation
chattels Smith.byand use of thefromfraud thearising possession

Althoughnegative.I in theit is this must be answeredthink clear
it notwitness, was attendedatrade made in the ofpresencethe was

Theto the sale.notorietywith such as naturally givewouldpublicity
thehay,the withvendor be uponthe cattle with the toleaving kept

hisshould become property,the manure made thembythatstipulation
fed uponshould beand that his own cowwith the further stipulation

to indicateno tendencyat would havehay,the hisalthough expense,
that wasnothingthat was whateverany sale had taken Thereplace.

ofin theany change ownershipcalculated the ofpublicto apprise
nohad beenthat therebut,the indicatedrather, everythingproperty,

transfer of title.
v. Pickering,This of Goburncase within the doctrineclearlycomes

in numer-and has beenlaw as laid down in that case upheldthesupra,
Stockwell, 55 N. H.ous cases in v.including Langsince our reports,

561. this we haveNo law is in andfirmly state,more established
toonly follow it. must be overruled.The exceptions

Ladd, J., and C.Stanley, J., C., concurred.

on the verdict.Judgment

Dec. 21, 1875.Town v. Faulkner.

Mill act committee.Duty ofof 1868—

the mill to1868,act of it seems that the mill-owner elect whatBy may
he andabove;raise the water on the land ofheight will ownersriparian

theuponthe assessment the should be madebyof committeedamages
basis of such election.

A mill-dam and to measureis a common convenient instrument wherewith
beand a but such definedright maydescribe the extent of water-right;

and monument on thelimited otherby any appropriate ground.
A mill-owner a dam of theraising beyonderected with the watercapacity

&c.,his he itwhereby supposedbut withexisting provided gates,right,
to be within to the within the limits of his andkeep right:his waterpower
it so the dam and as not towas his intention toalways manage gates

until he theoverstep right,his could contract with ownersarrange by
land-owner,landof liable be flowed. On a apetition brought byabove to

water,act, held,under it that the actual interference thethe was with
not as rendered the thebyand such interference was ofpossible height

dam, damages.for ofthe basis the assessmentwas proper
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committee,The in such cases, should fix some suitable and permanent
themonument on to mark the limitground, of the is to passwhichright

virtueby of the ; and suchproceedings carefullymonument should be
and describedin theiraccurately report.

From Sullivan Circuit Court.

“A petition under the act for the ofencouragement manufactures,”
1868,Laws of ch. 20, at a ahaving term been referred toprevious

“committee, the committee made theythe That arefollowing report:
of thatopinion the orflowing land,of said Allen Town’sdraining de-
scribed in his to thepetition, and extent thatdepth the same ormay
can be flowed by the new dam, built by the defendants in September,
1872, atthe outlet of Ashuelot pond, so called same fourbuilt(the being
feet thanhigher the old dam of the defendants, theretofore uponstanding
the same is orsite), may be of use or to the ofpublic benefit people

state,this and that the issame for mills forthe use of thenecessary
which said dam was anddesigned; they estimate the causeddamage
to the plaintiff by the erection and of said anddam,maintenance the

orflowing thereby ofdraining the lands of the indescribedplaintiff,
his to the extentpetition, that can and saidthey be flowed drained by

anddam, the causedinjury thereby to the waterplaintiff’s privileges,
indescribed his and allpetition, other toinjuries thearising plaintiff

from the erection and saidmaintenance of at the sum hun-dam, of one
dred andsixteen dollars sixty-seven cents.

“At the the defendants,of andrequest the consent ofwith the plain-
tiff, for the ofpurpose errors thatcorrecting any the committee may

inhave made the lawconstruing case,to the theapplicable committee
that 3,further report, they construe the act 1868, entitledpassed July

‘An act for the encouragement of manufactures’ Laws,(Pampli.
1868, ch. to mean that the is20), entitled to suchplaintiff asdamages
may be occasioned to him by his laud toflowing the and extentdepth
that it or canmay be flowed by the defendants’ dam as they constructed
it, itnotwithstanding may have defendants,been the intention of the at
the time of building dam,the and ever since has been and still is their

endeavor, it,intention and to use with the aid of the in it andgates the
roll-ways it,over so as not to raise the therebywater any higher than

had athey to raise itright by the former dam.
“ If the ofintention the defendants, at the time of said newbuilding

and since,dam is material in this action, the committee that itreport
then,was ever has andbeen,since still is the intention of the defend-

ants to so use the dam as not to raise the water anythereby higher
than had a tothey right raise it the formerby dam, until shallthey

a by oracquire right otherpurchase, contract, to raise it to the height
dam,of the new they have instructed their servant having charge—and

it,of to control the in it in agates such asmanner to effect this inten-
;tion that the new dam was built to its inpresent height contempla-

tion the defendants ofby the titlesextinguishing adverse to the flow-
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the time; that aboutage at some timethereby, bycreated purchase
their saidin ofsince, defendants,of its anderection, the pursuance

in threeflowagelands and oforiginal rightshavedesign, purchased
are adverseinstances, all the thatyet rightsbut have not acquired

that,dam, notwithstandingto andthe said newbycreatedflowage
the watercontrary,tothe thedefendants’ intention and endeavors

land byhas at times theuponbeen raised and kept higher plaintiff’s
the new dam.dam than it could the formerbybe

that thererequest,further at the defendants’“The committee report,
is;damsaidare no Ashuelot wherepond,mills at the outlet of said

mills, designed,which dam wasbut the use of saiddefendants’ for the
Keene, a distance ofriver,are atH.,in N. on the Ashuelotsituated

about dam.”miles from thetwenty
forthis courtThe of law raised were transferred tothusquestions

C. 0.Foster, J.,determination 0.by

Barton, for the plaintiff.

forFaulkner,TYheeler the defendants.

Ladd, damagesJ. that in the toThe committee report, estimating
1868,which is con-entitled, theythe under the mill act ofplaintiff

strued is tothat act to mean that the entitled suchplaintiff thereby
theas be to him his land todamages may byoccasioned flowing depth

and that it or dam asmayextent can be flowed the defendants’by
they it, mayit the intention ofnotwithstandingconstructed have been

dam,the at the of since hasdefendants time the and everbuilding
has is their and withendeavor, it,been and still intention to use the
aid of in it and to raise theroll-waysthe the over so as notgates it,
water than had a to dam.any they it the formerhigher right byraise

“In of the thatreport they say notwithstandinganother the de-part
and hasfendants’ intention endeavors to the the water beencontrary,

raised at thebyand times the land newhigherkept upon plaintiff’s
excess,dam be of thisbythan it could the former dam.” The extent

how has how it has season oflong continued,often it thehappened,
occurred,year,the and under it do notother circumstances which has

that, infor the reason the view which committee allappear, took,the
these were immaterial.things

I am thatof the committee erred in their ofopinion interpretation
the statute.

defendants, ofland,the own on the landSuppose upon their or an­
other with his had damconsent, heighterected a of orany supposable

but so furnished with and as to itcapacity, water-waysgates keep
always andwithin their to the same meanspower exactlyprovide
facility and andfor the flow exit of water as before:the existed sup­

dam so nopose changethe and had been thatgates always managed
therebywhatever was at time in the condi­any heightoccasioned and

tion of the water above: could it be contended that a case was shown
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for the of thisapplication act? That the owner above hasriparian
in such case suffered no actual is Thatdamage, absolutely certain.
none of his rights have been invaded or seemsinfringed, clearequally
in reason, and is settled inby Co.,this v. Lakeauthority state —Gilford

262,52 N. H. and cases cited. The land-owner has lost thenothing;
dam-builder has taken Ifnothing. the latter shall be underheld
this act to the formerpay some sum to be assessed under the name
of what does he it for ?damages, He thepay gets nothing, land­
owner parts with there isnothing, to be for.nothing paid

It is not impossible but that this act to ofthegoes legislativeverge
inpower authorizing the and oftaking appropriation private property

without the consent owner;of its but no constitutional isquestion
raised here, and we have toonly and the actinterpret accordingapply
to its terms.

The first section of act isthe as orfollows: “Any person, corpora-
tion authorized maintain,its charterby do,so to and on hiserectmay
or its own land, or the land of with his a water-upon consent,another
mill, and a dam to it,raise the water for acreatingor for reser-working
voir water,of and for for use,the flow of the same its andequalizing
of mills below, upon and across any stream not thenavigable, upon
terms and conditions and to ex-subject the hereinafterregulations

Nopressed.” limitation here,is made or or elsewhere insuggested
act,the upon raised,the to orheight which the be the extentwater may

of territory that bemay flowed. The to flow isright qualified only by
the andprovisions conditions found in Sothe sections. farsucceeding
as I see,can it is left at the of dam-builder to deter-quite theoption
mine the extent of the for to becomeflowage liable,which he proposes

toaccording Anythe of the act. other construction leadsprovisions
result,to the that he be to for a he does notmay thingcompelled pay

take and does not want.
Now, thesesuppose defendants, instead of a dam withbuilding the

ofcapacity the water four than oldraising feet the onehigher (but
&c.,withprovided gates, whereby could sothey supposed they manage

as to the water onkeep the land at the same as itplaintiff’s height
havewould been the old had built a dam without orkept by one), gates

other forappliances flow withcontrolling water,the of the but thejust
to raise thecapacity water on the land to sameplaintiff’s the height

and it there inkeep the same it has in raised andway fact been kept
theby it,present structure, as how wouldmanaged they managedhave

the act toapply the case then ? and what would the ofdutybe the
in act,committee the ? Clearly, as directed theassessing bydamages

“to estimate the damage that have or donemay thereby;”been bemay
is, andthat past based the and intendedprospective damages, upon past

futureproposedor interference with the water.
If, instead of dam,the had onethe defendants built withpresent

the last that ofonly capacity is, affectingthe thesupposed, capacity
as itjustwater has and as intend it shallbeen, bethey theyprofess
theirby present it, still,affected dam as havemanaged managedthey
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to add to the heighthad a at timeanyunder haveact, they rightthe would
sub-the bydam, plaintiffof such and a ondamagea so inflict greater

his wateroutmoreland, flowingof his or completelymoremerging
oftheit that in constructiondifference does makeprivilege. What

exercisingwith means ofthetheir dam furnished themselveshavethey
theywheneveract, once, delay,a at withoutright conferred theby

isin case? result onemay determine to that course Thepursue
dam, shuttingbyreached of in the otherthe theby increasing height

tothema I no for compellingdown there. see warrantalreadygate
onefor to in casetake,do not and do notpay they take,what purpose

any inmore than the other.
haswhat beenand must showUndoubtedly, judgmentthe report
; and thetaken of the otherfrom one the and conferred uponparties

inconveyedof a and accurate ofimportance plain description premises
be anythis cannotway, certainlyon theby ground,visible monuments

theless contract betweencogent by par-than settledmatter wereif.the
height andties, and in Thethe a deed. capac-inserteddescription

theof aity dam is a common instrument wherewith to measuregiven
extent of a is done dam thewater and when that the constitutesright;

de-convenientlymonument the is most andright naturallywhereby
aremayscribed in But other monuments and oftenthe beconveyance.

In of and below onadopted. the case owners aboveadjoining riparian
the the that dividesstream,same the monument is the where linepoint
their land a mark an immovablecrosses the stream. It bemay upon
rock, by oror situation theanything sug-else the ofprovided property,

the circumstances case.gested by particularof the
In this the to their new dam incase defendants intended construct

such in the asway that could the water it same statethey abovekeep
asone,it was old it so tomanagethe and also intended to se-kept by

inthat not succeededcure that result. But the event shows havethey
out infully respect.their intentions thiscarrying

It inseems that would have been warrantedthe committeeprobable
dam,that as the defend-finding managedthe future effect of the new

it, it,ants and to mighthave as intendmanaged they they managesay
future,in thefairly be taken as the it willthe measure of effect produce

so, seekingand as fair of are to ac-a measure the the defendantsright
in land, to estimate thequire uponthe and a fair basis whichplaintiff’s

think, however,I do notdamages which defendants shouldthe pay.
that can a fact for thesaid matter law. was ofbe as of It question

to all before them. theSupposecommittee decide with the evidence
rock,had to in immovable ordefendants insert an iron anproposed pin

fix of whichflowageto as of the rightother monument the measureany
should as-they damageto is it not that besought clear theacquire:

defined, alland wassessed the basis that the soright, limitedupon
is; then, if thethat would ? I think itthepass by proceedings —and

theas todefendants afterwards use dam in such way oversteptheir
maketheyright,of theirbounds thus fixed to mark the extent

at commonan actionme, onlythemselves it seems to not toliable, as
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law for done,the thus but to theinjury also proceedingsfurther under
ifstatute, their acts in-wrongful are of such character as to denote an

tention to additional land for orappropriate the use of reservoirtheir
mills.

In a word, that, inis,idea dammy the thegeneral, ofproprietor
ought to committee,outpoint to the and ap-someby plain, permanent,
propriate mouument on groundthe ordam, somethingthe(whether
else), the extent theof he to Thisright wishes and for.acquire pay
monument, or measured,other instrument whereby isrightthe to be
should be bydescribed andcarefully the committee in their report,
damages should be assessed with reference to thus limitedthe right
and defined.

It might that the at tohappen mill-owner the would desirehearing
stipulate for dam,his or in lesslowering some thatwayother provide
land should be flowed or If such adamaged pro-it.by maintaining
posal faith,wore inmade and with that itgood sufficient guaranties
would out,be carried I nosee reason it bewhy not entertainedmight
and acted on by damagethe committee. If all the has donethat been

estimated,be andfairly all future,the that in thedamage will be done
by estimated,the as fixed atexercising right fairlythe be alsohearing,
the has,land-owner act.all he is to under theapparently, got entitled
If any bad faith should hand geton the one toappear, any attempt
what is for, or, other,not on thepaid for what isto recover damages

taken,not it is to be that an will knowpresumed committeeintelligent
how to with such in-anydeal state of it that nofacts, and will see to
justice is done.

be,The ofpractical the seems force theoperation uponstatute to to
land-owner a ofsale the flow of his landright to as muchcompulsory
as the mill-owner chooses to take. clearly,The of committee,office the
is, to thattake care as well the one shall withnot tobe compelled part
his for an that notas the otherproperty inadequate price, be compelled

take want,to what he not or fordoes what he not take.doespay
I think the should be instructions to therecommitted, withreport

incommittee accordance with these views.

C.Cushing, J. We learn from the of the commissionersreport
that the dam to be maintained the defendants is such asdesigned by
not to beyondoccasion the to at theany flowage defendants’ flowright

case,time dam Iwas built. understand from the thatthe although
the dam is so constructed that it is of the lands aboveflowingcapable

extent, still,to a that, sluices,it ofgreater by roll-ways,means and gates,
not,isit so that itmanaged fact, anydoes in cause flowagegreater

defendants’ ifthan the and that at has caused aright, time itany
that,greater flowage than such has the of accident.excess been result

Now, circumstances,under these it difficult tois see how this proceed-
could at Iing all,be maintained for the and inten-thatsuppose object

were,oftion the statute to the manufac-provide bysome means which
turer could neededget rightthe to the and withoutflow, against will
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the consent of but notflowed,the owner of the land to compel the
manufacturer to take what he does not want.

It does not from that these defendantsthe desired orappear report
intended to flow land had notany flow,which a to orthey right to ob-
tain such to flow in other than andright any way by negotiation; it
would hard,be all ifand to the couldunjust, plaintiff beappearance
allowed to force of atrightsthem the of an ad-upon flowagepurchase

cent, value, fact,vance of fifty above the when inper they, hadappraised
no intention of inthese orputting statutory motion,powers giving
others an to do so.opportunity

views,With these it constructionto me that the ofappears just the
statute thatrequires the which aflowage the commissioners have right
to cannotappraise, go defendants’works,that which asbeyond the main-
tained, are effect,todesigned accidental whichincluding damage the
works so maintained have and tooccasioned, are liable occasion. It
certainly cannot be extended this last-mentionedbeyond damage.

The defendants’ dam so constructed as tomight probably be furnish
a very convenient measure of ifthe the defendantsflowage right, have
obtained, or may thisby it;obtain but it isproceeding not the only
measure. It will be for the commissioners to necessaryascertain the
and unavoidable occasioneddamage byto the the dampetitioner as
maintained by defendants;the and to whichthe extent the defendants’

to flowright shall be carried the commissioners’by mustappraisal be
indicated by some other andpermanent sufficient monument.

If defendants,the by their future of the dammanagement by closing
theup roll-ways and sluices, shall indicate an intention to extend their

beyondflowage those monuments, it will of course be foropen the peti-
tioner to proceed underagain the statute for the further sus-damage
tained. The case of Bartlett, 119,v. N. H. and55 cases thereGriffin
cited, show that the measure of isthe to flow to beright bydetermined

actualthe extent of the and not theflowage, by of the dam.height

Smith, rebuildingJ. In their dam. the defendants so constructed it
that it might be made to flow the land four feetplaintiff’s higher than
could be bydone of ;means their damformer atbut, the same time,
the new dam was so with andprovided that, man-gates roll-ways, when

as theaged defendants claim always havethey them andmanaged
intend hereafter to manage them, the land has notplaintiff’s been
and will not be flowed thanhigher it was before. The fact that the
dam was built thanhigher the former dam is in of noitself conse-

unless it isquence, land; and,used to flow the until thatplaintiff’s is
done, there has been no of his for whichtaking they shouldproperty
be toadjudged The committee in their examinationpay. should, of
course, ascertain dam,whether the as constructed and managed, flows
the landplaintiff’s than a tohigher ;the defendants have flowright also,
ascertain if result ofthe their athitherto has been timesmanagement
to flow higher than the defendants intended to whetherflow, by acci-
dent or ;otherwise in which event it be their todutywould assess the
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“ that But itdamages may have been or bemay thereby.”done
amanifestly rightwould be to forunjust the defendants tocompel pay

it,flow when do not andtheyto desire to do and constructedhave so
their dam as to avoid thatmanaged result.

of andThe the committee shouldreport show, by some convenient
defendants,monument, bythe exact toheight which thepermanent

sodam, land,as constructed andtheir flowmanaged, the plaintiff’s
tothat he have the if electmay means, the defendants should hereafter

avail themselves of the of their to showdam to flowcapacity higher,
and obtain histhat fact therefor.damages

Case discharged.

22,Dec. Currier v. Lebanon Slate Co.1875.

in shares—Reduction capital.Corporations Purchasing of of—

stock.An in a of its capitalinsolvent cannotcorporation purchase portion
135, sec. 3.Stats.,a be in ch.Such transaction would conflict with Gen.

fullynot beenA fixed and limited haswhose stock ascorporation, capital
of assess-in, a fromcannot relieve stockholder paymentpaid delinquent

thesame,a againstments his stock of theby purchase especiallyupon
of another stockholder.objection

of ch.stock, under the provisionsA cannot reduce its capitalcorporation
In134, Stats., the of stockholder.6, by anyGen. sharespurchasingsec.

' stockholders,thereduction allorder that such tomay justlyoperate
of hisshould be surrender such proportioneach stockholder allowed to

the amountthe reduction to wholeas the amount of bearsstock proposed
of stock.capital

From Grafton Circuit Court.

Equity. Currier, of himselfinHanover,of behalfIn Dor ranee B.
maywhoCompanyLebanon Slateall other in theand stockholders
saidagainstsuit,this complainsin and in ofjoin the prosecutioncome

Cleveland,Lebanon, W.Josephand ofLiscomb,Elisha P.company
thatandHanover, saysofStorrs,of Adnaformerly Lebanon, and

beingthe company,the stock ofof shares ofhe is the owner one hundred
was incor-; the companyshares thatof the ofone tenth whole number

at the Juneof HampshireNewthe of the stateby legislatureporated
slate,miningofon the businesssession, carrywith to1866, authority

andLebanonofin the townsand other minerals of any description,
market,for thethe sameand tovicinity,their and prepareHanover

ofvaluestock, the parof capitalto fix the amountauthorityand with
organized; granteesthat theandshares, by-lawsa code ofthe adopt


