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theofa meetingof this statuteauthorityof 1864.” Under theday July,
“1870, ratifywas voted to26, at which itvoters was heldlegal January

5, to1864, payin town, Julythe or said ofvote, article, meetingof the
1, fur-1864, andJuly1 toMayto drafted frommen who were$100

quota.” vote ofonlyThenished on said town’ssubstitutes to apply
refer, is the one given5, to this vote couldJuly possiblywhich1864,

July 5,ofmeetingin for theabove. The fourth article the warrant
“ therefore,order,In1864, to with.”dispensethe had votedmeeting

of Jan-benefit of the voteto entitle and to claim theSargentDanforth
: were drafted26, 1870, theytwo thatuary thingsmust showthey (1)

substi-; furnished1,1864 theybetween and thatJuly1 andMay (2)
us. It doestutes, facts the case beforebyneither of which are shown

1864, but how be-5, longthat drafted toappear Julywerethey prior
it was betweenfore does and is no thatnot there presumptionappear;

those that commutationtheydates. It also each paidappears $300
from substi-furnishingamoney; thingbut that is differentaltogether

tutes. It within the termsclear, then, theyis that were not embraced
of to them26, therefore, bythe vote of TheJanuary 1870. payment,
the drawn said was unauthorizeddefendant of orders under votethe

terms,itsby and cannot set off the amount so paidthe defendant
by him list.against moneythe collected the taxupon

case,of the are entitled toto the theAccording plaintiffsprovisions
judgment $451.95, term,for with interest from the close of the August

of1874, the circuit court.
Judgment accordingly.

Dec. 23,Congdon.Hall v. 1875.

trust.ResultingAmendment—

A bill in a in re-of trustenforcingwas for thechancery purposebrought
toland, It wasgard proposedto certain and an trust.alleged express

amend a trust resulted.the bill offacts from whichby inserting allegations
trust,It the theby expresswas that trust wasobjected resulting displaced
Held,and of action.that the amendment would introduce a new cause

thethatthat it the trust that it was allegedwas no toobjection implied
the ofit,to and that objectdefendant had performexpressly promised

trust,the same thethe bill amended to enforce substantiallyas being
introduce a new cause of action.amendment did not

landIt with the was wasmoney purchasedthat the whichbeing alleged
impliedto the trustobjectionthe that it was tiomoney Hdd,plaintiff’s —

loan, and that thewaythat the ofmoney bydefendant furnished the
ofhe hold the land by way securityhad that shouldplaintiff agreed

until the had repaid.money been
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From Coos Circuit Court.

Equity.In This is the same case 55 N. H. 104. Thereported
plaintiff to bill,amend hisproposed and in the asbill amended were

“contained the averments : Andfollowing on the 26th daythereupon,
of 1861, theFebruary, hisplaintiff, by to the saidagent, paid Quimby,
the agent of the said town of lands,towards said the sum ofPittsburg,
$500, wit,to one horse at the of in$100, money,and the restprice
which was the ofmoney the and took a con-plaintiff; said Congdon
veyance of said lands of said town of deed thereofthePittsburg, being
made and executed by said town,as con-Quimby of said whichagent
veyance the plaintiff to andprocured made,be of said wasprice$500

downpaid as aforesaid balance,theby and theplaintiff, being$440,
this,was bysecured ;the notes of said and in and inCongdon doing

taking said conveyance, said Hall,was of said andCongdon the agent
;so acted and that said notes,at said heldCongdon, the time he gave

in his hands money and other toof said sufficientproperty plaintiff pay
said notes so him,given by and was to use forwhich said Congdon
that Andpurpose. the the whole ofplaintiff says that he furnished
the andmoney means to and and atbuy for said lands before thepay
time that said conveyance was made to and that saidsaid Congdon,
lands have been forwholly out of such means of thepaid money and

and he,plaintiff; said did saidthereupon the hold the landsCongdon,
in trust for the andplaintiff, allthe conditionsupon request, having
been shouldperformed, he have the same to thelong conveyedsince

saidthatplaintiff; has and for allCongdon fullybeen paid overpaid
taxes,said costs,of and damages.”

The defendants objected amendment,to the allowance of the because
it sets the(1) up same cause of action as that contained in the original
inbill, toregard which tothe court has already adverselydecided the

It setsplaintiff. (2) an asup trust as much theexpress originaljust
bill does, which cannot be oral and thesupported evidence, plaintiffby
has none other than oral inThe trust set theevidence. up(3)
amended bill an thatbeing one, therein,theexpress allegations Cong-
don was the plaintiff’s and that furnished theagent, the wholeplaintiff
of the purchase-money, are immaterial. If trust set inthe up(4)
the amended bill is face,not an trust the -amend-on its thenexpress
ment not toought be allowed it the cause of action.because changes
The plaintiff ought not to be his cause of actiontopermitted change
under the of anguise amendment. should to file aHe be required

bill innew the usual also toway. The defendants theobject(5)
amended bill because of the unusual on thedelayand unwarrantable

inplaintiff’s his inpart beingclaim in first and soasserting the place,
in its inlaggard Ifprosecution. alleg-the has succeeded(6) plaintiff

a trusting statute,our thatresulting historyunder we contend the of
fromthe case the start until nowthat has claimedproves alwayshe

therethat was an the of theexpress trust, allegationsand that
amended bill are rebutted ifby those of there isbill,the original any
substantial difference between them.
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and E. for theFletcher, plaintiff.William Eeywood

forFrew and A. the defendants.Gr.May Bingham,

Cushing, C. J. which arise are theuponThe admissionquestions
of the areobjectionsamendments. The two:proposed principally

action;that of andthe amendment the cause(1) thatchanges (2)
billthe as will bad a cause of actionstatingamended still be as which

cannot be testimony,oral it understood fromproved by being the past
history of that has no other.the case the plaintiff

The of is of land insubject-matter this suit a tract the oflying county
Coos, defendants,the title to which is to in thebe one or bothalleged
of andthem, the in The ofobjectthe the bill isownership plaintiff.
to and enforce the of the to tillsprotect right plaintiff land. This is
the of of theobject bill,the and the amendedoriginal object bill.

The bill was inoriginal that the title taken thealleged ofname
Congdon, with an hison to toexpress promise part convey the plain-
tiff, when he should indemnityhave received certain and been repaid
certain in billadvances. Certain facts not thealleged were offered to
be proved claimed,oral is inby testimony, from which it connection
with the other afacts, trust would result to the It wasplaintiff. held
that this wastestimony excluded because there norightly were proper
allegations in bill,the and the ofonly allegations anbeing express
trust, it they bywas held could be oralnot proved testimony.

It is billto amend the theproposed by adding allegation that the
land was for with Ipaid money.the think thisplaintiff’s is the ordi-
nary incase which some fact to thenecessary plaintiff’s right of action

byis accident omitted,or but inoversight which courtthe can under-
stand well what ofperfectly the the suitsubject-matter is, and which
is therefore of ourfairly within the terms statute of jeofails. Gen.

8,Stats., ch. 9. I207, doubt, therefore,secs. cannot that the amend-
ment admitted,to be so far as this isought objection concerned.

But it is said that the bill as stillamended sets out an trustexpress
which ;bycannot be oral and thistestimonyproved trust isexpress
said to consist in the to thehold land asagreement and tosecurity,
convey securityit after the is There iseffected. no doubt that the
case line,lies near the and distinction isvery the nicepretty which

itplaces ;outside instead of inside of the ofstatute frauds but I can-
not avoid the that fair resultconclusion such is the of our own ofcase

187,v. 8 N.Page Page, H. and of the cases onother the Inpoint.
the present case the in theplaintiff alleges amended bill that he paid
$500 of the at the time of thepurchase-money conveyance; that the
balance was loaned to him inby who held his handsCongdon, money
and other sufficient to theamply loaned;property repay money and.

allthat the the money.was plaintiff’spurchase-money
and.,Now, on these a must have tofacts trust resulted the plaintiff,

the to him. atproperty Undoubtedly, any moment itbelonged might-
have been seized on execution the andagainst plaintiff, to his-applied pay

19VOL. lvi.
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Brown, ; ;v. 4 H. v. 27 N. H. 37Pritchard N. 397 Jarvis Brooks,debts.
v. N. 491. beenWhether,50 H. this money havingHutchins Heywood,

him,the and the land to it wouldfurnished soby plaintiff belongingso
a claim on hisany against conveyeddefence to have the landpartbe

had not not now de-moneythe borrowed been need bereplaced,that
because in the bill istermined, allegationthe that all the stipulations

It is a questionnot of defendant’senforcingbeen theperformed.have
because the can trust.rely thepromise, plaintiff upon impliedexpress

of the thata becausequestion enforcing undertaking,is not plaintiff’sIt
performed.has been

the clear to avoid the ofwayI cannot see effect those cases without
which seems no do.them, there occasionoverruling to

notamendment, then, a newbeing objectionable introducingThe as
action, and the in it that if theallegationsof suclibeing provedcause

decree,to a Iwill be entitled think be admitted.ought to Dry­plaintiff
254;31 Md. U. S. D., ; McHale,v. 1 N. S. 714 v.den Hanway, Fleming

282; Hutchins v. N. H.Ill. 50 491.Heywood,47

bill in con-J. The as amended sets forth that theSmith, premises
the furnishedwholly moneywere for out of and meanspaidtroversy

but that withby arrangement conveyancetheCongdonthe plaintiff,by
thereon,in his name as for the taxessecurity mighttaken he paywas

ofor in incosts he ail action favorany damages mightfor payand
holden towhich the wasagainst Congdon, against plaintiffTrueone
hashim. further that said beenalleges CongdonThe billindemnify

taxes, iffacts,for all of said and Thesecosts, damages.fully paid
a of trust. But be becausewill make case it will notresultingproved,

to hold land in A trust resultingthe trust for Hall.agreedCongdon
and notlaw,of is a of the isownership moneythe mere creationfrom

v.or declaration of the Pritchardany agreement parties.onfounded
acts fromN. H. 397. Such a trust arises from the and not4Brown,

likehowever,of parties. Congdon’s agreement,theagreementthe
shown in to sustain thehis,declaration of be evidencemayother•any

of TheTrusts,law. Hill on sec. 66.arising by operationpresumption
of ofby bya trust results and notrule, agreementthat lawoperation

in ofits foundation in the natural the absencehas presumption,parties,
circumstances, that the purchase-moneyhe whorebutting supplies:all

benefit,for his and that conveyanceto be own thethe purchaseintends
a be-is matter of and arrangementof another conveniencein the name

ThisPerry on sec. 126. naturalTrusts, presump-the parties.tween
made a verbal agree-not be less because thewould certainly partiestion

lawIf to do what thesame effect. the parties agree justto the•ment
anyand ofunderstood, expressintended in the absencethey.presumes

is therebyit would be absurd to hold that this presumptionagreement,
8the v. Page,the interest of defeated.overthrown, Pageand parties

H.N. 187.
think amend-raised, I do not thequestionIn the othertoregard

jnent ofof a action.the new causeobjection introducingis toopen
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Any amendment in orany case more less the state-changes plaintiff’s
ment of his of action. But it iscause sufficient if the isidentity pre-

;served and that is same,done in this the thecase. The areparties
land in is the and the facts thedispute same, upon plaintiffwhich
relies to hisestablish claim are the same. The amendment seems
clearly to come within the Stats., 207,of Gen. ch. secs.provisions
9,10.

* 0.,C. concurred.Stanley, J.,
Amendment alloioed.

Carpenter Bailey.v. Mar. 20, 1876.

Action Pleading—Evidence.for libel—

libel,On the trial of an action for it that the theappeared original writing,
of suit,which was thepublication foundation of the was theamong

records of the navy Meld,atdepartment Washington. that secondary
evidence of its andexistence contents was admitted.properly

The libel contained thealleged ascharges against inplaintiff paymaster the
naval of theservice States stationed at Portsmouth,United and re-

Held,,his removal. aquested Porter,that letter from Vice-Admiral
inwhile of the to thecharge department, theplaintiff, removalmaking

and it,the reasons forstating admissible as an act ofwas the depart-
ment.

The wasplaintiff permitted loss,to that he sold his furnituretestify at a
hisupon transfer from the naval Held,,station at Portsmouth. no cause

for aside the verdict insetting his favor.
The aallegations specialof of injustification such caseplea must be

Hence,as laid.proved substantially where such setplea up specific
facts, true,to show that the and otherwere factsgoing charges showing
that the occasion was lawful and the end andjustifiable, thatalleged

Held,such was the that tothe court refusedproperly thechargefact—
that if the true plaintiff recover;are the cannotjury alleged charges also,

that,that instructed,the were other ifjury properly among thethings,
occasion was and the libel the shouldtrue,lawful verdictalleged be for
the defendant.

communication,an libel a aWhether is isalleged forprivileged question the
under thejury instructions from court.proper

*Ladd, J., did not sit.


