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Way necessity.of

A onlythea of his land over which waspartyffiaving conveyed portion
Held,means of accessto athe that ofremaining way byrightland—

to the land reserved.necessity wasremaining

RockinghamFrom Circuit Court.

Trespass, andel.fr., close,for thebreaking entering plaintiff’squ.
insituate B on theAuburn, annexed,heretoplan—marked —between

■14,and andJuly 1,1873, 1873, and hisAugust grass,depasturing
Plea, issue,his hisdamaging by and teams. thecrops generalcattle

with a and ofbrief statement a ofclaiming right way by prescription
referee,The action was to a who as fol-necessity. referred reported

lows:
“ It yearsthat Rufus Anderson owned for themanyoneappeared

B;shown on said A and there was forpremises marked thatplan
more Ander-than a aci’osssaid known as thefifty years path premises,
son as shown a belowpath, on said from theleadingplan, point
Candía road to on which travelledHook’s, the overturnpike, persons
on byfoot and with without and was used meadowteams objection,
owners to out their in of Hook’s orhay, either the direction theget

direction; ofthat at end the and wherever itopposite each path,
owners,crossed of several wereboundarythe lines the bars main-

tained. I find Ithat it was thus used without but do notobjection;
find that the meadow a right way byowners ofacquired prescription,

otherwise,or necessity.ofexcept
“ An­son,and W.Rufus Anderson lots A B to hisconveyed George

lot Bto In W.derson, prior conveyed1851. 1851 AndersonGeorge
Can­theDearborn,to one a of across fromreserving right waywithout

Dearborn,día to A. of saidroad lot At the time the he toconveyance
”“ ; andI am a of landmyself of to offright way7 get mydepriving

“ live.”will no as welongDearborn There be trouble asreplied,
to the defend­21, 1857, W. lot AJanuary conveyedAndersonGeorge

of McDuffiewantedant, conveyanceMcDuffie. At the time theStephen
had thedeed, he, McDuffie,it in his thatDearborn to have inserted

; do,to butto over Dearborn’s land which Dearborn declinedright pass
“ Ino as and live.” Dearbornsaid, There will be trouble aslong you

lot B Arthur S.May 6,died to His toconveyed1867. heirsprior
InHook, 1867, 8,1870.andMay 6, FebruaryHook to the plaintiff,

defend­was of of theany wayneither deed mention made of the right
1857, itA inant over the lotpremises. boughtWhen the defendant

with Thewas covered a and had never been mowed.growth,maple
com­and in afteryearscleared the land the first threeyear,defendant

not tooit,to mow and has it since whenevery yearmenced mowed
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andwet, haydrawn the out over lot onB, the Anderson withoutpath,
till Inobjection, 1873. cut,1872 the meadow was notwet, and was

nor in In1874. 1873 the lot,liisplaintiff a ofploughed up portion
Andersonincluding the The himpath. defendant ofasked permission

.to cross his land to off hisget refused,hay, which the plaintiff
and hisforbade crossing. The Anderson path never was upploughed
before 1873. The defendant drew out his in 1873 over thehay plain­
tiff’s land, as nearkeeping the ofmargin as the lowthe landploughed

allow;wet land would and, in so his outerdoing, team over thepassed
.row of therepotatoes Thegrowing. defendant had ofno way getting

off his land, overexcept the land of an he couldowner:adjoining
not out thepass over Anderson firsttowardspath Hook’s without

oncoming to the plaintiff’s lot.

meadow, for teams. The out byand distanceimpassableLot C is
defendant’s house is a and a halfof to the mileway greaterHook’s
road.Candiabythan ofway

had a of necessityto that the defendantbe, wayI find law overthe
defendant,; findand I for the and thatlaud therefore hethe plaintiff’s

court,of to be byand costs taxed the court.referencerecover costs of
that the had waybe of defendant not aopinionBut if shouldthe court

land, I find forthen the andplaintiff’s plaintiff,thenecessityof across
and of reference and ofdollar costs costsdamages,onethat he recover

the court.court, byto be taxed
said transferred toreport were thearising uponThe questions

J.Smith,for determination bycourtsuperior
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Cross Burnham, for the plaintiff.

Morrison ¿f-TJHanJ,for the defendant.

Cushing, C. J. Chancellor Kent Kent’s Com. Dig. says,—(3 422)
is,weight that the has a of toauthority grantor right way

his land, in case of whenremaining necessity, he cannot otherwise ap­
proach rather,his land. law ofright reserved, or,The a waypresumes
gives case,a new ofway, from the of the and newnecessity rightthe

ceases withway the for it. This of law has been fornecessity principle
a long Wellstead,time He Packer v. 2 Sid. 39,citesrecognized.”
Button v. 2 1487, Prearson,Lutw. and Howton v. 8 T: R. 50.Taylor,

KenyonIn case,this latter Lord cites and forcerecognizes bindingthe
of Dutton v. same isTaylor. J.,The doctrine C.recognized by Shaw,
in v. Conner,Bowen 6 Cush. 132.

doctrine,The which reasonable, is andappears very also recognized
well settled by the above authorities.

J.,Ladd, concurred.

* Rand, J., C. C. In 1851 lots A and B.George W. Anderson owned
In Dearborn, heirs, 6,that he sold Byear 1867,lot to one whoso May
sold to one Hook, 8,who sold to the February January1870.plaintiff
21, 1857, W. Anderson sold lot A to the defendant. ThereGeorge

no A;was reservation of a of lot B in favor of lot butway overright
the defendant had no his Iway B,of off land over lot asgetting except
understand the referee’s The authorities sustain thereport. position
that there a of B. inwaywas over lot See authorities citednecessity
2 Bouv. Law Diet. 637.

Judgment on the report.

gin.Wig­Stevenson v.20, 1876.Mar.

grant.Constructionof

a deedwarrantyIn of land the clause: “Alsofollowing conveyingwas
the to draw water from and all the on said Clement’sright any springs

land, described prem-and above the aforesaideasterlygrantor’s][the
ises, bythe to conduct towith the same saidright premises,aqueduct

allfor uses or forever.”purposes
Meld, that the entitled take all the water the springs,was to fromgrantee

in on thethe same faith for usegood required grantedwasprovided
premises.
* Smith, didhaving tried the cause as not sit.J., referee,


