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may dig for the minerals; and by the grant of fish in a man’s pond is
granted power to come upon the banks and fish for them.

“ So, it has been observed, that where the use of a thing is granted,
everything is granted by which the grantee may have and enjoy such
use; as, if a man gives me license to lay pipes of lead in his land to
convey water to my cistern, I may afterwards enter and dig the land
in order to mend the pipes, though the soil belongs to another and not
to me.” Brown’s Legal Maxims 198, and cases cited.

The doctrine, so fully and clearly expressed in the above exfract, is
so well established as to be elementary. The only difficulty, if any
difficulty there be, is in the application.

I cannot, however, find any real difficulty in the present case. The
means used, and the interference with the land, seem to be not at all dis-
proportionate to the importance of the right granted ; and, on the whole,
I feel quite clear that there should be judgment for the defendant, with-
out the necessity of considering at all the question as to the form of
action.

Lapp and Swmrrw, JJ., concurred.

Bixceptions overruled, and
Judgment on the verdict.

Deyzrirr 0. Estes & TRUSTEES. {5

Woopmax v. Hrrsey & TRUSTEES.
Trustee process— Deposition— Practice.

The trustees appeared at the return term, and in the first action an order
was made to take trustees’ deposition in sixty days, and in the sec-
ond no order was made. At the second term, the plaintiffs moved for
an order, in each case, to take trustees’ deposition in sixty days. The
trustees moved to be discharged. Held, that the trustees must be dis-
charged.

From StraProrDp Circurr COURT.

ForereN ATTACHMENT. Both suits—James Y. Demeritt and Dandel
S. Ward v. Hstes ¢ Trustees, and George W. Woodman v. Hersey and
Morse & Trustees—were duly served and entered at the circuit court,
February term, 1875. In neither suit had any attempt been made to
take or give the depositions of the trustees. At the return term the
trustees in each case appeared. In the first one, the court ordered
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“ Deposition of trustees in sixty days. Principal default; continued
ntst””  In the second suif, ¢ Continued,” and no time was given or
requested to take the depositions of the trustees. At September term,
1875, in each case the plaintiff moved for sixty days to take the depo-
sitions of the trustees, but offered no evidence to the court of any kind.
The trustees in each suit asked to be discharged, and, in the first suit,
claimed to have paid over funds to the defendant after the sixty days
limited at the February term had expired. No application in vacation
to extend the sixty days was made.

The court—R4aND, J.—ruled in each case that the plaintiffs have
sixty days to take the depositions of the trustees; to which the trustees
excepted, and the case was transferred to this court.

Hall, Dodge, and Tebbetts, for the plaintiffs.
Hobbs and Chamberlain, for the trustees.

CusEivg, 0. J. By Gen. Stats., ch. 280, secs. 7, 8, it is provided
that the plaintiff may take, or the trustee may give, the trustee’s deposi-
tion before the return day of the writ. By section 12, if the trustee’s dis-
closure is not so taken or given, the court, at the return term of the
writ, may limit the time, not exceeding sixty days, for the trustee’s
disclosure; and by section 13, provision is made for extending this
time for good cause shown. By section 15, ¢ No trustee shall be
charged unless his deposition is taken as aforesaid, and filed in the
case, except as is otherwise provided in this chapter.”

It is not otherwise provided, as I have noticed, in any case excepting
where the trustee is in default, which neither of the trustees is in this
case, and as in section 45, which does not apply here.

It appears to me, therefore, that the depositions not having been
taken according to the provisions in the statute, and the trustees not
being in default, the statute is peremptory that neither of them can be
charged. .

It is undoubtedly true, that the frustee process under the former
statute has been the occasion of great hardship to the trustees, and
sometimes to others, buf especially to the trustees who have been
kept in court many terms, at an expense to themselves for which the
taxable costs, when recovered, furnished no adequate compensation.

The modification of the law introduced into the General Statutes ap-
pears to be designed and well adapted to remedy these abuses.

As the frustees cannot be charged, they must be discharged with
costs.

Smita, J. By sec. T, of ch. 230, Gen. Stats., the plaintiff may
summon the trustee to give his deposition before the return term.
By section 8, the trustee may, before the return term, serve a notice
on the plaintiff that he will attend at a given fime and place and
give his deposition. By section 9, if the trustee fails to attend or
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| to give his deposition when summoned, he_shall be adjudged clarge-
able, subject to the provisions of section 12. By section 10, if the
plaintiff fails to attend and take his deposition, upon notice, the trus-
tee shall be discharged, subject to section 12.\ By section 11, if the
rustee makes defanlt, which means at the return™erm,~Viel v. Peordl
kins, 53 N. H. 433,—he shall be adjudged chargeable for the a
of the judgment which the plaintiff may recover against the dejg
By section 12,if the trustee appears at the return term, anjaifl
deposition has not been taken, and in case the party, faili
upon summons or notice to take or give said depositior
the court that the failure or refusal was for good cause, thiec WK
such terms as they may order, shall limit a time, not exceeding
days after the term, for taking his deposition. By section 1§
court, or any justice thereof, upon application and good cause s
under oath, before the expiration of the time so limited, may exte,
time upon such terms as may be just. Section 14 provides wha
be done where the trustee avoids, so that his deposition car
taken. See Neil v. Perkins, supra. And section 15 provides f§
trustee shall not be charged unless his deposition is taken as alf§
vided, and filed in the.case;exceptas is ctherwise provided
chapter, which undotbtedly refers to the trial by jury.sZJR
whether he is dzﬁ*geable. '

From thiy statement of the provisions of the statutes, it
clear that-a trustee cannot be charged unless the requiremji
statute are followed ; and that the plaintiffs have failed to (i
~“cases. No attempt was made by either party to take or gi
tiod before the return term. At the return term the
peared. In the first suit an order was made that their d
taken in sixty days. This was the extreme limit whicl JE
power of the court to fix for taking the deposition. Thigplain
prevented from taking it within that time, might, by applijcation
judge of the court within the sixty days, upon good cause¢ shown
oath, have procured an extension of ‘the time. This thefy negly
do, and having allowed the time to expire without makipg sucl
cation, there is no provision of the statute that allowg it to
afterwards. The provisions of section 15 are peremptory, thab
tee shall be charged unless his deposition is taken as}afores
filed in the case. '

The object of these stringent provisions of the statute was ¢
to eradicate a loose practice which had oo generally grofwn up
essarily delaying to take the disclosures of persons summoned
tees, thereby encroaching unreasonably upon the funds 1-th
to satisfy costs. The profession will probably accede to the
that ordinarily the question of the liability of an individual s
as trustee can be determined at the first term as satisfactq
readily as by Jonger delay. Ifin exceptional cases this cay
provision is made for an extension of the time, upon appl#
court or to some judge. Hven in the case of an admj
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moned as the trustee of one.of the heirs to the estate, and where the {
question of whether he is¢hargeable may depend upon the final settle-
ment of the estate, whigh is probably as extreme a case as can be put,
section 13 wonld seenmy to furnish ample remedy, and, for any reason

| that now appears, the court or judge, to whom application for such exwh
psion may be made, might extend the time for taking the deposition
2dministrator for a period sufficient to enable him to close up

316

nd suit, no application was made at fhe return term for
BN e frustees’ deposition, and I think there is no provision
bhat will anthorize the court to make an order for that

ire does not seem o be any ambiguity in these provisions of the
ss, and, in the face of what appears to me to be their plain pro-
, T amm unable to explain away their obvious meaning. If this
ction is proved to work hardship or injustice, the remedy must

d with the legislature. The court can only determine, as well
y, what the legislature by its enactments intended. I think
tions should be sustained, and the trustees discharged.
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Blaceptions sustained.

, congurred.

Day ». Day. - 1

Hatreme cruelty— Competency of children as witnesses.

ke triallof a libel for divorce on the ground of extreme cruelty, only
BRssaults japon the libellant by the libellee were proved, and those of
[ very agloravated nature. It was in proof that the libellee nsed very
" languhoe towards the libellant, cursing her, and applying indecent
s, and conducting himself so as to terrify his wife and children,
B k< livipg with him intolerable. JHeld, that these facts furnished

o from| which the judge who heard the cause was authorized to
6 the charge was supported.

trial, i boy ten years old was offered as a witness. He appeared
ho-K¥nowledge of the nature of an oath. Having been first in-
by the court upon that point, he was permitted to testify.
't he was properly admitted.

er the age of nine years is found, after examination by the

sess a sufficient sense of the wickedness and danger of false
kaay be sworn, and admitted to testify,




