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thetrustee of and whereestate,as tho tomoned the heirs theone^f
settle-finalheof whether thequestion may depend uponis.-Aharg'eable

put,estate, bement of the a case as canis as extremeprobablywliiqh
reasonand,13 would for anysection remedy,to furnish ampleseem-

suchnow foror to whomappears, judge, applicationthe'court[that ex^]
depositionbe themay takingthe time forjsion mia'de, extendmight

upclosehim toa sufficient to enablefor period^ministrator

fortermreturnknd at thesuit, no was madeapplication
is no provisionI thereand thinktrustees’ deposition,|ie

thatforan orderthe court to makewillhat authorize

of theindoes not to be theseany ambiguity provisionsseem|>re
pro-theirss, plainof to me to beand, in the face what appears
thisIfmeaning.awayam to their obviousI unable explain1,

mustremedytheto orhardship injustice,Action is workproved
as welldetermine,The court can onlywith the legislature.[d
I thinkintended.what its enactmentslegislature bythe|y,

discharged.and thesustained,itions should be trustees

J., concurred.
sustained.JExc^Uons

Day Day.v.

children as witnesses.cruelty— Comyetencyofm/vorc^Lllxtreme

lie trial lof a libel for ondivorce the of extremeground cruelty, only
Ssaults the libellant the libellee andby proved,were those of(upon

(very aggravated nature. It was in that theproof libellee used very
It libellant, her,towards the and indecentcursing applyinglanguage
As, and terrify children,himself so to his andas wifeconducting
like Meld,him intolerable. that theselivihg with facts furnished
le from!which the who heard causethe was authorized tojudge

the wascharge supported.|t
trial,. k boy yearsten old was offered as a Hewitness. appeared

theof nature of an in-lm-¥nowledge Havingoath. been first
the court that heupon point, was topermitted testify,jby

lit he was admitted.properly
ler found,the of nine isage years after examination theby

aIsess sufficient sense of the wickedness of falseand danger
andlay sworn,be admitted to testify.
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Prom Strafford Circuit Court.

Libel for divorce, on the of extreme The causeground cruelty.
“was tried Rand, J., assaults,before who :reported as follows twoOnly

made ;libellantupon libellee,the the andby provedwere these were
not of a very inaggravated nature. But it was that the libelleeproof
used very violent libellant, times,towards the atlanguage cursing her
and indecent toapplying her. This was the caseepithets especially
during the last Itwo am that hasyears. satisfied the libellee con-
ducted in children,himself such aswaya to his wife and andterrify
make the ofidea him toliving with intolerable them. I therefore
decree divorce, and as for in thecustody, prayed libel.”

The libellant offered as yearsa witness R. a ten ofGeorge Day, boy
age, and son of the libellant and The tolibellee. witness appeared
have no of of anknowledge the nature oath. The court instructed him
upon that and topoint, testimony,then received his the ob-subject

ofjection the libellee.
The questions arising the ofupon and statementforegoing opinion

facts were transferred to this court.

Worcester for the libellant.Gafney,

Wheeler, for the libellee.

Smith, J. The this indecision of the who tried cause the courtjudge
below must be deemed all of fact. Bowman v.conclusive upon questions
Sanborn, ; ;25 H.N. v. H.McQuesten, Higbee87 Burnham 48 N. 446
v. Bacon, 11 Pick. 428. The facts furnish evidence fromreported
which the was to find of extremejudge authorized that the charge

196,cruelty, as Poorin v. N. v.defined Harratt 7 H. andHarratt,
Poor, 8 N. H. on and307, There is no316,315 waspages supported.
claim that the ill her owntreatment drawn the bywas libellantupon
misconduct.

The second ofraised the case arisesquestion by from the admission
George R. a testify.child ten of to ancient'ruleDay, age, Theyears
of the common law underwas, agethat no witness of nine yearsthe
should sworn;be ifis,but the that the childlater rule aftersappear,
examination sufficientthe to a sense of theby court, possess wicke#^
ness and of sworn,false he less ti/andanger maybeswearing, although
nine years of testimonyhisage. The will such creditjury give as^iey
shall think it hisdeserves, andconsidering appearance intellij®ace
and the v.circumstances of his Commonwealthtestifying. Hutchinson

tha,Ev.,10 Mass. 225. Gr.Mr. sec.saysGreenleaf 367——1
preciseno fromage within which are excludedchildren testify!

ofperson of have commothe is toage presumedfourteen
;and butcontraryuntil underunderstanding appearsthe

sonot topresumed. he haveafterIf, inquiry, appears sufj
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intelligence, and to have been so instructed as to thecomprehend
nature and oath,heof an is to maybeeffect admitted testify,whatever
his In Pike, 598,v. 3 &age. Rex Car. P. the declaration in articulo
mortis, childby yearsmade a four of trial ofage, was on therejected
an child,indictment for the murder of Mr.such Justice Park remark­
ing, is she, mind,that however herquite impossible precocious—“It
could have had that idea of a future state which is to makenecessary
such a declaration hand,admissible.” On the other says,Mr. Greeuleaf
it is not nine,unusual to the oftestimonyreceive children under and
sometimes, even,under ifyearsseven of ofsufficientage, they tobeappear

ascites authorities 1 East P.understanding, 442,C. Commonwealth—and
v. Hutchinson, 225,10 Mass. Ev. 154, Whittier,McNolle’s and State v.

841;8 Shefe and it has been admitted at of fiveeven the age
years, which he Rex v. 1 Bull.gives Hrasier, Leach Cr. Cas. 237,—for

443,P. 293, C.,N. S. and P.1 East C. C.S.
We are cited the counsel for v.by the libellee to case of Rex Wil­the

liams, 320,7 Car. & P. where, trial an indictment forthe ofupon
amurder, ofdaughter the as awas calledprisoner, aged eight years,

onwitness the of thepart After as to theprosecution. examinedbeing
nature of an oath, was byshe said he mustrejected Patterson, J., who
be satisfied that childthe felt the an oath frombinding obligation of
the general ofcourse her of tire oathreligious education. The effect

theupon conscience of the child offeelingsshould arise from religious
a nature,permanent and not tofrom instructions confined thenamely
nature of an oath recently to for of thecommunicated her the purpose
trial. Previous to the of circumstances to which thehappening the
witness was offered had what­testify, she no educationreligiousto'

andever, had never state, and,heard of a as learned judgefuture the
“remarked, now no Thisreal on the prob­understanding subject.”has

ably furnishes whyreason he excluded her.tl>e
In Clements v. inMarston, 52 N. of this31, historyH. the legislation

state removing disabilities and it iswitnesses is theregiven;from
stated statutes,that, under our is dis­anyneither nor infamyinterest
qualification as witness,a whether as a or otherwise. In view ofparty
the policy pursued by the in disabilities from wit­legislature removing
nesses, and their forallowing testimony to be the whatweighed by jury
in'their worth,minds it inrule,be the as laid down Common­might

wealth v. Greenleaf,and in toHutchinson, would not seem be insupra,
Conflict therewith.

¡Thenit that a childappears who is as a witness has notoffered
in^sufficiently will,be instructed the of an the court inoath,nature

-«retion, Ev.,its off trial that this 1 Gr.may be done. sec.put the;
is36 that what was done in this “the court instructedcase:^^.nd

that and musthim received his Wepoint, testimony.” presumeu
not done afterthat,that unless the court was satisfied beingt 'ps

oath,understood the of an and itsinstru nature and effect^he
bind this ad-so, the witness wasbeing properlyin Ration; and,—J
mittcid t!



319BEIGGS v. WISWELL.

accord­sufficient,Cushing, J. The facts found the court arebyC.
toaccordingto toing my understanding, cruelty,legal

C-,C- v.case of Harratt v. H.Harratt, 198;­ see, also,7 N. —­
28 L. & E. 603.Eng.

theunder14,v. 40 H.By beingCarlton N. the witnessCarlton,
of and thisage presump­fourteen wasyears, incompetent;prima facie

noexamination,tion had to in order to hisbe removed admission. On
in­want found, religiousof was and no want ofintelligence general

nature ofanof thestruction and but want ofonly knowledgecompetency,
necessaryoath. it must theTo such a child havebeen to communicateeasy

which,fact,ofinformation on that The was acompetency questionpoint.
Ifhere.determined the court is for revisionbeing by below, not open
itthe a incompetent,were that so lawobjection young bywasperson

is If theCarlton, objec­v.removed the case of Carlton ubiby supra.
totion were to the fact of has not the meansthe court-competency,

revise the neither has it so.to dofinding, authority

ofLadd, J. I do the opinionnot see what is in this case forthere
crueltythe court. If we the cause ofare to whether a divorce forsay

could very aggravatedbe decreed of two notlegally evidenceupon
assaults, thebyand the use of andviolent, languageindecentprofane,

herterrifyhusband to as towife,the and such a course conductof
intolerable,and their and himchildren, render the of withlivingidea

then I to showmywith tendsagree brethren that such evidence
ascruelty, and thecrueltythe of the that suchfinding judge there was

statute reasonmakes a cause of is aside for thedivorce not to be set
that there was no evidence which it could based.beupon

Before beenof must havereceiving the the thetestimony boy, judge
tosatisfied an oaththat he was in nature ofsufficiently instructed the

thisjustify such It whicha course. was an exercise of discretion
court is not to 1 Gr.revise. sec. 367.Ev.,

overruled.Exceptions

Briggs v. Wiswell. Mar. 20, 1876.

new bond.Replevin Filing—

filecourt, tothemade, plaintiffThe a may permitcaseupon proper being
the actualdoublemay bebond, securitya or so thenew additional that

value of the property replevied.
wasrepleviedthevalue of propertyThe in his that theplaintiff alleged writ

behe§8,000. Held, mightthat§5,000,and in the offiled a bond sum
also, that he§4,000;did not exceedto that the valueshowpermitted
$10,000.fora bond§2,000,file for oran additional bond newmight


