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moned as the trustee of one.of the heirs to the estate, and where the {
question of whether he is¢hargeable may depend upon the final settle-
ment of the estate, whigh is probably as extreme a case as can be put,
section 13 wonld seenmy to furnish ample remedy, and, for any reason

| that now appears, the court or judge, to whom application for such exwh
psion may be made, might extend the time for taking the deposition
2dministrator for a period sufficient to enable him to close up
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nd suit, no application was made at fhe return term for
BN e frustees’ deposition, and I think there is no provision
bhat will anthorize the court to make an order for that

ire does not seem o be any ambiguity in these provisions of the
ss, and, in the face of what appears to me to be their plain pro-
, T amm unable to explain away their obvious meaning. If this
ction is proved to work hardship or injustice, the remedy must

d with the legislature. The court can only determine, as well
y, what the legislature by its enactments intended. I think
tions should be sustained, and the trustees discharged.

TN
T

e

.
\ . [
Blaceptions sustained.

, congurred.
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Hatreme cruelty— Competency of children as witnesses.

ke triallof a libel for divorce on the ground of extreme cruelty, only
BRssaults japon the libellant by the libellee were proved, and those of
[ very agloravated nature. It was in proof that the libellee nsed very
" languhoe towards the libellant, cursing her, and applying indecent
s, and conducting himself so as to terrify his wife and children,
B k< livipg with him intolerable. JHeld, that these facts furnished

o from| which the judge who heard the cause was authorized to
6 the charge was supported.

trial, i boy ten years old was offered as a witness. He appeared
ho-K¥nowledge of the nature of an oath. Having been first in-
by the court upon that point, he was permitted to testify.
't he was properly admitted.

er the age of nine years is found, after examination by the

sess a sufficient sense of the wickedness and danger of false
kaay be sworn, and admitted to testify,




DAY ». DAY. 317

FroMm STrRATFORD Crrcurr CouURT.

LIBEL FOR DIVORCE, on the ground of extreme cruelty. The cause
was tried before RAND, J., who reported as follows : ¢ Only two assaults,
made upon the libellant by the libellee, were proved; and these were
not of a very aggravated nature. But it was in proof that the libellee
used very violent language towards the libellant, cursing her at times,
and applying indecent cpithets to her. This was especially the case
during the last two years. I am satisfied that the libellee has con-
ducted himself in such a way as to terrify his wife and children, and
make the idea of living with him intolerable to them. I thercfore
decree divorce, and custody, as prayed for in the libel.”

The libellant offered as a witness George R. Day, a boy ten years of
age, and son of the libellant and libellee. The witness appeared to
have no knowledge of the nature of an oath. The court instructed him
upon that point, and then rececived his testimony, subject to the ob-
jection of the libellee.

The questions arising upon the foregoing opinion and statement of
facts were transferred to this court.

Worcester § Gafney, for the libellant.
Wheeler, for the libellee.

SwirwE, J. The decision of the judge who tried this cause in the court
below must be deemed conclusive upon all quesiions of fact. Bowman v.
Sanborn, 256 N, H. 87 ; Burnham v. MeQuesten, 18 N. H. 446 ; Higbee
v. Bacon, 11 Pick. 428. The facts reported furnish evidence from
which the judge was authorized to find that the charge of extreme
cruelty, as defined in Harratt v. Harratt, 7 N. H. 196, and Poor v.
Poor, 8 N. H. 807, on pages 815 and 816, was supported. There is no
claim that the ill treatment was drawn upon the libellant by her own
misconduct, :

The second question raised by the case arises from the admission of
George R. Day, a child ten years of age, to testily. The ancientrule
of the common law was, that no witness under the age of nine years
should be sworn ; but the later rule is, that if the child appear, after)’;
examination by the court, to possess a sufficient sense of the wickes
ness and danger of false swearing, he may be sworn, although less ti
nine years of age. The jury will give his testimony such credit asg
shall think it deserves, considering his appearance and intelli
and the circumstances of his testifying. Commonwealth v. Huj
10 Mass. 225. Mr. Greenleaf says—1 Gr. Ev., sec. 867—thaj
no precise age within which children are excluded from testifyi
person of the age of fourteen is presumed to have commoy
and understanding until the contrary appears ; but under
not so presumed. If, after inquiry, he appears to have suf]

natoral
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intelligence, and to have been so imstructed as to comprehend the
nature and effect of an oath, he is admitted to testify, whatever may be
his age. In Rex v. Pike, 83 Car. & P. 598, the declaration in artzculo
mortts, made by a child four years of age, was rejected on the trial of
an indictment for the murder of such child, Mr. Justice PARK remark-
ing,—“It is quite impossible that she, however precocions her mind,
could have had that idea of a future state which is necessary to make
such a declaration admissible.” On the other hand, Mr. Greeunleaf says,
it is not unusual to receive the testimony of children under nine, and
sometimes, even,under seven years of age, if they appear to be of sufficient
understanding,—and cites as authorities 1 Bast P. . 442, Commonwealth
v. Hutchinson, 10 Mass, 225, McNolle’s Hv. 154, and State v. Whittier,
8 Shefe 841; and it has been admitted even at the age of five
years,—for which he gives Rex v. Brasier, 1 Leach Cr. Cas. 237, Bull.
N.P. 298, S. 0., and 1 Bast P. C. 448, 8. C.

We are cited by the counsel for the libellee to the case of Bew v. Wil-
liams, T Car. & P. 820, where, upon the trial of an indictment for
murder, a daughter of the prisoner, aged eight years, was called as a
witness on the part of the prosecution. After being examined as to the
nature of an oath, she was rejected by PATTERSON, J., who said he must
be satisfied that the child felt the binding obligation of an oath from
the general course of her religious education. The effect of the oath
upon the conscience of the child shovld arise from religious feelings of
a permanent nature, and not meiely from instructions confined to the
nature of an oath recently communicated to her for the purpose of the
trial. Previous to the happening of the circumstances to which the
witness was offered to’ testify, she had no religious education what-
ever, and had never heard of a future state, and, as the learned judge
remarked, “now hyas no real understanding on the subject.” This prob-
ably furnishes the reason why he excluded her.

In Clementsiv. Marston, 52 N, H. 81, the history of legislation in this
state removiiig disabilities from witnesses is given; and it is there
stated that, under our statutes, neither interest nor infamy is any dis-
qualification as a witness, whether as a party or otherwise. In view of
the policy pursued by the legislature in removing disabilities from wit-
nesses, and allowing their testimony to be weighed by the jury for what
in/their minds it might be worth, the rule, as laid down in Common-

\éfkdealth v. Hutchinson, and in Greenleaf, supra, would not seem to be in
sonflict therewith.
When it appears that a child who is offered as a witness has not
B sufficiently instructed in the nature of an oath, the court will, in
retion, put off- the trial that this may be done. 1 Gr. Bv., sec.
\nd that is what was done in this case: “the court instrueted
that point, and received his testimony.” We must presume
B0 not done unless the court was satisfied that, after being
B understood the nature and effect of an oath, and its
pation ;—and, this being so, the witness was properly ad-
(.
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Cusuixe, 0. J.  The facts found by the court are sufficient, accord-
ing to my understanding, to constitute legal cruelty, according to the
case of Harratt v. Harrait, T N. H. 198 ;—see, also, O~— v. (—,
28 Eng. L. & E. 603.

By Cariton v. Carlton, 40 N. H. 14, the witness being under the
age of fourteen years, was prime facie incompetent ; and this presump-
tion had to Le removed in order to his admission. On examination, no
want of intelligence was found, and no want of general religious in-
struction and competency, but only want of knowledge of the nature of an
oath, Tosuch a child it must havebeen easy to communicate thenecessary
information on that point. The competency was a question of fact, which,
being determined by the court below, is not open for revision here. If
the objection were that so young a person was by law incompetent, it
is removed by the case of Carlton v. Carlton, ubi supra. If the objec-
tion were to the fact of competency, the court has not the means to
revise the finding, neither has it authority to do so.

Lapp, J. I do not see what there is in this case for the opinion of
the court. Ifwe are to say whether a divorce for the cause of cruelty
could legally be decreed upon evidence of two not very aggravated
assaults, and the use of violent, profane, and indecent langnage by the
husband to the wife, and such a course of conduct as to terrify her
and their children, and render the idea of living with him intolerable,
then I agree with my brethren that such evidence tends to show
cruelty, and the finding of the judge that there was such cruelty as the
statute makes a cause of divorece is not to be set aside for the reason
that there was no evidence upon which it could be based.

Before receiving the testimony of the boy, the judge must have been
satisfied that he was sufficiently instructed in the nature of an oath to
justify such a course. It was an exercise of discretion which this
court is not to revise. 1 Gr. Ev., sec. 367.

Laceptions overruled.

Mar. 20,

Brices v. WISWELL. e

Replevin—Filing new bond.

The court, upon a proper case being made, may permit the plaintiff to file
a new or additional bond, so that the security may be double the actual
value of the property replevied.

The plaintiff alleged in his writ that the value of the property replevied was
$5,000, and filed 2 bond in the sum of $8,000. Held, that he might be
permitted to show that the value did not exceed $4,000; also, that he
might file an additional bond for $2,000, or a new bond for $10,000.




