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accord­sufficient,Cushing, J. The facts found the court arebyC.
toaccordingto toing my understanding, cruelty,legal

C-,C- v.case of Harratt v. H.Harratt, 198;­ see, also,7 N. —­
28 L. & E. 603.Eng.

theunder14,v. 40 H.By beingCarlton N. the witnessCarlton,
of and thisage presump­fourteen wasyears, incompetent;prima facie

noexamination,tion had to in order to hisbe removed admission. On
in­want found, religiousof was and no want ofintelligence general

nature ofanof thestruction and but want ofonly knowledgecompetency,
necessaryoath. it must theTo such a child havebeen to communicateeasy

which,fact,ofinformation on that The was acompetency questionpoint.
Ifhere.determined the court is for revisionbeing by below, not open
itthe a incompetent,were that so lawobjection young bywasperson

is If theCarlton, objec­v.removed the case of Carlton ubiby supra.
totion were to the fact of has not the meansthe court-competency,

revise the neither has it so.to dofinding, authority

ofLadd, J. I do the opinionnot see what is in this case forthere
crueltythe court. If we the cause ofare to whether a divorce forsay

could very aggravatedbe decreed of two notlegally evidenceupon
assaults, thebyand the use of andviolent, languageindecentprofane,

herterrifyhusband to as towife,the and such a course conductof
intolerable,and their and himchildren, render the of withlivingidea

then I to showmywith tendsagree brethren that such evidence
ascruelty, and thecrueltythe of the that suchfinding judge there was

statute reasonmakes a cause of is aside for thedivorce not to be set
that there was no evidence which it could based.beupon

Before beenof must havereceiving the the thetestimony boy, judge
tosatisfied an oaththat he was in nature ofsufficiently instructed the

thisjustify such It whicha course. was an exercise of discretion
court is not to 1 Gr.revise. sec. 367.Ev.,

overruled.Exceptions

Briggs v. Wiswell. Mar. 20, 1876.

new bond.Replevin Filing—

filecourt, tothemade, plaintiffThe a may permitcaseupon proper being
the actualdoublemay bebond, securitya or so thenew additional that

value of the property replevied.
wasrepleviedthevalue of propertyThe in his that theplaintiff alleged writ

behe§8,000. Held, mightthat§5,000,and in the offiled a bond sum
also, that he§4,000;did not exceedto that the valueshowpermitted
$10,000.fora bond§2,000,file for oran additional bond newmight
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trial,the the valueUpon of the in con-alleged the is notproperty writ
clusive theagainst plaintiff.

From Strafford Circuit Court.

Replevin. The value of the is atin the writproperty alleged
$5,000. $8,000.The isbond for The todefendants moved quash
the writ. The plaintiffs claimed, and offered to the valuethatprove,
of the did notproperty replevied exceed $4,000, which defendantsthe
denied.

The moved toplaintiffs amend the writ by out the wordstriking “five”
the wordsafter of,”“value and instead word “four.”inserting thereof the
also movedThey for leave to file a new or inbond, as,additional and

as,such sum order;the court andmay that the whoofficer served
the writ might have leave to amend his retui’n to the facts.according

courtThe denied the andplaintiffs’ motions, that theordered writ be
; andquashed the plaintiffs excepted.

questionsThe of law on thearising case were transferredforegoing
to this court J.by Rand,

for theWheeler, plaintiffs.

Small, for the defendants.

J. The motionSmith, to quash the writ is in ofthe nature a plea
abatement. No is madequestion here that it was not seasonably

made. does notThe toobjection go the merits of andaction,the for
that reason cannot unlessprevail demanded a strict withby compliance
the ofletter the statute.

The thatstatute theprovides in aplaintiff writ of shallreplevin give
bond to withsheriff,the sufficient insureties, a sum not less than
double ;the value of the property replevied conditioned to prosecute
his and allsuit, to suchpay anddamages charges as be awardedmay

him.against Stats.,Gen. ch. 226, sec. 6. There is no ofprovision
the statute for indetermining what way the valuation of the property
shall ascertained. Itbe would seem reasonable to hold that the officer
would not be bound theby writ,value inalleged the but might require
the to furnish a bondplaintiff in double the of thevalue withoutproperty

to inregard the theallegation writ, because he is anliable to action if he
takes insufficient security. Bell, ;Runlett v. N. North,5 H. 436 v. 2Ladd
Mass. 516. In v.Pomeroy 8 401,Allen it was said theTrimper,

26,Massachusetts ofstatute 1789 sec.(ch. 4), which was similar to
“our statute above didcited, not prescribe value,mode ofany thefixing

and, of course, left the officer liable to an ifaction he took insufficient
Undersecurity. that statute a in­extent,to some ofpractice grew up,

a inserting writ,valuation the with a ofperhaps view the offi­guiding
in fixingcer amount ofthe the which he should ofsecurity therequire

Butplaintiff. the who inplaintiff, most to theexpected cases recover
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had inter­goods only,and for their detention nospecifically, damages
est in fullsetting value,the at their and often undervaluedgoods
them in Tothe writ in to diminish of his bond.penaltyorder the

officer,avoid and 1824this, also to the the statute ofperhaps protect
(ch. 106, sec. that the defendant or the officerprovided whenever1)
should asthat a bond in a the of thesum twice valuesuppose goods

inalleged the writ an officer shouldmight be insufficient thesecurity,
cause them to be and returnby three disinterestedappraised persons,

writ,their on a bond inthe and take to the defendantappraisement
double such value. shows that a valuationappraised onlyThat statute
had been sometimes inserted in not that it was usefulwrit,the replevin
or necessary.”

The of a is inobject is,bond that the whorequiring possessionparty
of andgoods, them,the custodytherefore entitled to ofprima facie

have that he willmay security theybe for their value whenreimbursed
are taken from his this whopossession by another claimsupon process

them,to own but fails in It isto title himself.subsequently prove the
the ofduty officer,the to a writ ofupon required servebeing replevin,
to as toinquire the ofvalue the and the of the sure-property security
ties, that he will be to of theexpected ascertain the exact value—not

togoods be for that might with inconvenientreplevied, be attended
and butdelay to a thatexpense, satisfy himself to reasonable certainty

the has notplaintiff them, is,undervalued and that the bond tendered
as to the amount of sum,the a substantial with thepenal compliance

Ifstatute. he finds the havegoods undervalued,been and the bond
tendered insufficient in the amount of the would notsum, onlyhepenal

inbe notjustified writ,the butserving would,he under such circum-
stances, be to anliable action the same as when he takes insufficient

withoutsureties using reasonable effort to their sufficiency.ascertain
In instance,the first inthen, the absence of of the stat-any provision

ute for the value ofascertaining the to be the officergoods replevied,
should make such investigation as to become satisfied that the bond

istendered a substantial with the statute. Butcompliance when he
andthis,has done has court,returned the writ into it would strangebe

if court bond,the could not inquire into the of the and makesufficiency
such orders as would to his or fur-the increase bondcompel plaintiff
nish additional sureties. Has it the law of this andalways state,been
is it the law thatto-day, the can theplaintiff wilfully prop-undervalue

in his writ to anerty such extent that a in the amount ofbond double
such value would actual ofalleged be far below themanifestly value
such and that the and must submit toproperty, officer the defendant
such ? if itIt would be a to our laws were so.allegation reproach

formThe of the writ of as in Gen. Stats. 411replevin, prescribed
203, sec. the value of the goodsthe to(ch. 18), requires plaintiff allege

to is in in Massa-be and in this unlike the form usereplevied, respect
is un-chusetts. Litchman v. Potter, allegation116 Mass. 371. The

an admission ofdoubtedly evidence the trial as valuecompetent upon
I held to be con-by the but see no reason it should beplaintiff, why
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admission,as him. What shall be to thegivenelusive against weight
is undera for under all the circumstances which itquestion jurythe

tendingIf should to theexplainwas made. there be facts circum-any
made,stances it was it be reasonable thatonlyunder which would the

the jury.should have the to them beforeplaintiff lay Often,opportunity
ofthe meanswrit, maywhen he out his he not have thefixingsues

in thatvalue of It is in his but of thethe not de-possession,property.
it, in haste thator,fendant. never have seen themay frequentlyHe

it bemayis to of ainstituting suit,incident thenecessarily impossible
I think,for him therefore,to the value with entire exactness.state

it would to hold that he should be fromprecludedbe unreasonable lay-
ofing value,evidence before the theany upon question becausejury

he that turn out to bemay led,have been for reasons not well grounded,
than is.to set the value in his ithigher actuallywrit

In us,the case before the the value of the toalleged goodsplaintiff
be and a bond for If value is al­$5,000, $8,000.furnished the true

then it is bond is asks to be al­leged, manifest the insufficient. He
lowed andto amend his writ out the valuation of in­by striking $5,000

claims, and offers to that value ofserting $4,000, and the theprove,
did I think in$4,000. statutes, regardnot exceed our toproperty

amendments, made,to allow this to beenoughare broad amendment
if it shall of did not thatthat the value the exceedpropertyappear

Stats., 207,sum. 9. ItGen. ch. secs. has been so held in Massa­8,
Eaton, ;chusetts statute. Hammond v. 15 186Grayunder a similar

to fur­Green,Bean v. Cush. 279. The statute therequires plaintiff4
nish a bond in less than double the value of the re­propertya sum not

it works noplevied. this, certainlyIf ho has done to the de­hardship
fendant to allow him to amend the writ to conform to the fact.

to bond,The also moves for leave file a new or additionalplaintiff
think,as, order;and in Ias, this, maysuch sum the court and bemay

473, bydone. In v. 48 N. H. the writ was indorsed aAllen,Seaver
to it for of aresident of The defendant moved wantquashMichigan.

moved for to amendindorsement, byand the leaveproper plaintiff
indorser, court,the at nisia whichfurnishing granted,new prius,

H. and Brackett179, 180,in v. 12 N.although, Pettingill McGregor,
v. it that this could not19 N. H. had been held beBartlett, 129,130,

thoseterm, Dob, J., remarked,done. At Since decisionsthe law —“
of the statute of amendments has beenmade,were the construction

liberal; ofand and now the the statutegrowing languagemore more
is and natural The strict andordinarytaken in its sense.generally

often of relief,narrow construction which wereby parties deprived
if it has notwhich intended to is becoming,the statute was give,

itbecome, obsolete;” motion to had beenbut whether the quash,if
made, was not decided.seasonably would have been granted,

1, wasIn Kendall 22 N H. was theMitts, replevin, plaintiffv. which
on his bondin order that he call one of his suretiespermitted, might

re-Eastman, J.,as a other sureties.witness, to file new bond with
ofbysureties can ordermarked, changedour the beBy practice,—“
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tlie incourt, the same of writs aremanner as indorsers changed.* * So aslong the court is insecuritycan see that the no way
impaired, nor delay is notcaused, designthe of the law defeated by

* *thepermitting change. In and ofinexperiencethe haste doing
itbusiness, is no witness,uncommon thing veryfor the upon whose

atestimony party’s action to indorse a writmay mainly depend,
or sign a bond statute;required and not to aby permit change
in such circumstances would fromjusticeoftentimes prevent being
done.”

These cases, notthough in are as show-directly yet importantpoint,
ing that the court will not construction togive a narrow the stat-
ute, especially when thereby done. I aminjustice would be unable
to see how in this case can bethe of the defendant affectedrights by
allowing the ifplaintiff, he tocause,has a thejust opportunity prove
it, particularly when ishe and to file a new bond inoffers suchwilling
sum as the court may order: I how the defendant’s rightscannot see
have been or will be prejudiced hand,On the other tothereby. deny
the plaintiff’s motion would in him to theresult ofsubjecting payment
heavy todamages the full value ofdefendant, to the the goodsequal

andreplevied, costs, when he that clear title tomight the sameprove
himself,was in if he could it. I thinkbe to show do not thepermitted

rights of parties should be technicalities,sacrificed when isthereupon
innothing a statute that it construed :requires rigidlyto be the one

under consideration does not such construction.certainly require

Cushing, C. J. The officer’s first of writs,return on the these a
ofcopy which has clerk,been obtained is infrom the the following“words : Strafford ss. 19th,Aug. The said andBriggs Taylor,1875.

having given bond law,to I theaccording ragshave withinreplevied
mentioned, and delivered the to said andBriggs Taylor.”same

This is toaccording the form in andgiven Sheriff,Bell’s Justice
657,art. from which I that author,infer this learned and the experi-

enced officers and clerks whose inacknowledgesassistance he his
preface, have understood that the a bond totaking according law was
matter material to be returned.

Indeed, the plaintiffs themselves, the that thisby positiontaking
writ is to be on didquashed motion sheriff not take a suffi-because the
cient bond, tacitly admit this to of atakingbe the law. The sufficient
bond is clearly made by statute one of those tothings necessary the
correct service of writ,the ofwithout which the the officerproceedings
would be and innugatory, which shown histherefore must be return.

In the case of Davis, 76,Brown v. held9 N. H. it was that “Be-
tween the suit,to a and them asparties those underclaiming privies,
and all others rightswhose and are theuponliabilities suitdependent
as bail and indorsers, the return mattersof of material tothe sheriff' be
returned is so far conclusive that it cannot beevidence contradicted
for the ofpurpose orinvalidating the sheriff’s proceedings, defeating
any right acquired under them.”
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It to meappears that this is a case for theemphatically application
of this principle. The a sufficientbond is a material of thetaking part

ofservice a andwrit, is material Iofficer, and,to be returned theby
think, must be conclusive theupon parties.

The wisdom of this inof the law is thisprovision most apparent
case. If the validity of this uponcould be made toproceeding depend
the exact statute,with the werecompliance terms of the and the parties
liable to be delayed and matters,hindered the of suchby investigation
great inconvenience would avoidsnecessarily wiselyfollow. The law
these inconveniences notby the officer’s to bepermitting ques-return
tioned in this of the but tostage leaving the defendantproceedings,
seek his indemnity from ifthe bond is not orofficer, enough,the large
is otherwise insufficient.

the officer onUndoubtedly, whom this cannot berestsresponsibility
affected the amountby stated in the writ as the value of the property:
he cannot be excused an in writby undervaluation of the theproperty

theby nor boundplaintiff, an It be that theby mayover-statement.
o,amount set down in the writ may b theagainstevidenceprima facie

ofplaintiff the of I beyondvalue the but think it gocannotproperty,
that.

With these views law,of the the seem quiteamendmentsproposed
immaterial. It does not orto me that the willappear plaintiff gain
lose byanything amendment,the or that the defendant will bemaking
prejudiced by I thatthink, therefore,the leave thegranting required.
motion to dismiss must be todenied, and the have leaveplaintiff may
make the desired amendments.

J.,Ladd, concurred.
sustained.Exceptions

Critchett v. Hall.Mar. 20, 1876.

Buzzell Same.v.

Young v. Same.

and ward—Jurisdiction court.Cruardian prolateof

The jurisdiction over the settlement of accounts is in theguardian’s pro-
bate court. The declaration in an action in favor of a ward against
his theguardian, ward,or of a his thatguardian against must show
account has been settled in the court.probate

From Strafford Probate Court.

said Daviddevisee under will ofAppeal, by Ivory Young, the


