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offor the as in the casereasons rule the courtgiven by apply equally
Richardson, J.,In v. C.Philbrick,ward Smithagainst guardian.

It admit that betweendoubt, guar­cannot of a accountssays, —“
and ex­settled,dians and wards can be more with lessconveniently

at law inin actionsto the the courts of thanparties, probate, bypense
Besides, in thosethis court. to the ofcourseaccording proceedings

must oath to truth and of theircourts, justicethere make theguardians
may in to the ward.claims, which cases be of muchmany importance

has, therefore, with guardiansThe statute requiredpeculiar propriety,
and it to usto to account to the of seemsgive security judge probate;

that it would be and tohighly guardiansinconvenientimproper permit
advanced and ser­to maintain their wards actions foragainst money

unad­as while remainbyvices rendered them their accountsguardians,
in This asthe courts of withreasoning justjusted probate.” applies

as toto an in favor of the wardmuch force action theagainst guardian,
in it isan action favor of the the ward.guardian against Accordingly,

Davis,in v. the of our lawsaid, Bartlett, J., Smith thatby by policy
all guar­court is made the tribunal for settlement ofthe theprobate

H.DeRochemont,of 45 N.dianship accounts. The case v.Pickering
the same in case been67, goes upon havingaction thatprinciple, —the

on under aonlysustained the that the existedground guardianship
and had ceased action was commenced.foreign when thejurisdiction,

It from what has in that the actionsaid, that,been orderappears,
it should accountmaintained,should be that the guardianshipappear

court;in nothad been settled the as the declaration doesprobate and,
demurrer mustthis,show the be allowed.

Ladd and Smith, JJ., concurred.
sustained.Exceptions

Tuck Hartford Fire Co.v. Ins.Mar. 20, 1876.

Insurance —Mistake the statute.cured by

forStatutes, 157, 2,ch. sec. an onebyGeneral omission applyingUnder
to and the the title theinsurance state state of tofully truly property

insurance is the unless suchwhich will not avoidupon sought policy,
was intentional andomission fraudulent.

the inThe was on interest ofplaintiff’s policy mortgagors mortgaged prem-
There com-ises. was another on the interest in anotherpolicy same
and also an a thirdinsurance of the interest of inpany, mortgagees

The assuredcontained a that thecompany. plaintiff’s policy provision
not beshould entitled to recover of the any greater propor-defendants

of the loss than the to thetion amount insured their boreby policy
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solvencywhole sum insured on said reference towithout theproperty,
or directedHeld,of other the wereliability insurers. that jury properly
to otherapportion companythe loss between the defendants and the

interest, theinsurance on the same into accounthaving without taking
value of the interest the on the insurance on that interest.of mortgagees

BelknapFrom Circuit Court.

Assumpsit, a of bears dateinsurance, 2,which Decemberupon policy
1870.

“The more material the is as thisByof follows:portion policy
insurance,of in consid-policy the Hartford Eire Insurance Company,

eration of the &of do insure Messrs. S. M. Tuckreceipt $18.75, Co.,
of Lake N. the forTillage, H., $2,500,to amount of term ofthe three
months, $1,750as follows, steam-mill,viz.: on their framethree-story
with and attached;shedengine-house on steam-engine, boiler,$750

andshafting, Said ownedpremises bytherein. are thesteam-pipes
assured, and are situate at N. insurance to in-Tillage, H.,Lake —this
clude a risk for the ofcarpenters’ Otherrepairs. insurancepurposes
permitted.

“Against all such immediate loss or sustaineddamage, by the assured
and their legal as occurmay by fire to therepresentatives, property
specified,not sumexceeding the insured nor ofthe interest the assured

* *in the ;as hereinafter ifproperty, except provided assured,the
in a written or verbal makesapplication, any erroneous representation,

* *or omits to make known risk;fact toany material the ifor the
assured is not the sole and unconditional owner of the insured,!property
or said be a or of(if property landbuilding buildings) the on which!

entire;such building or sole,astand, by unconditional, andbuildings
andownership title, and not inis so the written ofexpressed portion

* *the then, inpolicy: case,and sucli thisevery shall bepolicy
* *void. In no case shall the claim sumgreaterbe for a than the

actual todamage or cash-value of fire,the at the of the norproperty time
shall the assured entitled ofbe to recover this any greatercompany

of the lossproportion or thandamage the amount insured bearshereby
to the sumwhole insured saidon whether insur-property, such other
ance be orby specific by andgeneral floating policies,or without refer-

toence the orsolvency liability of other insurers.”the
At the time of insurance,this the effected anothereffecting plaintiffs

insurance of the same inamount, on the same the Northproperty,
American Insurance Company.

The steam-mill was destroyed, and some of the other insuredproperty
by fire,was damaged 20,1871.January

On 1865,December 2, one the andowned mill aboutAppleton one
of anquarter acre of land dayOn that headjacent. themortgaged

entire tract to and to ofSleeper Roby notes even date.secure Subse-
quently Appleton thebankrupt,became and of wasequity redemption

&conveyed hisby assignee to Petrie the holders aCo., of second mort-
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to foreclose their mort-Roby& enteredJanuary 6,1870,gage. Sleeper
and notice.seasonably legaland recordedgage, published

a from28,1870,the record of deed dated MayThe introducedplaintiffs
toAllen, Guión,in to Wm. N.register purportingN. W. bankruptcy,

Co.,& the ofGuión, rightsto said of Petrie all Petrieasconvey assignee
Guión, as29, 1870, acting assignee,& Co. to the Novemberpremises.

auction of & Co. to the premises.sold at all the Petrierightpublic
still thereoutstanding, beingtime the wasmortgageAt that Sleeper

interest. It understood at theon it and was$2,500due principal $155
forand be thesale that the could wouldSleeper mortgage purchased

of the at sale.buyer the auctionbenefit
for with$4,950, the understand-The bid off the propertyplaintiffs

and82,295 the of the theequity,that of this amount was bal-priceing
was to the$2,655 purchase Sleeper mortgage.ance of the sum requisite

down,$500went intoimmediately possession, payingThe plaintiffs
for$1,950 $2,500a for in and a notethirtynotegiving payable days,

in and the note forone ofyear. The cashpayable payment $500
andof equitywere intended to include the the$1,950 price ($2,295),

adaythat writ-on Onmortgagethe interest due the ($155).Sleeper
which,and afterten was Guión theagreement by plaintiffs,signed

asof the for $2,295, proceedsthe sale toreciting plaintiffsthe equity
follows:

“ Roby,to and onSaid is to a mortgage Sleeperproperty subject
Saidis the November Guión$2,655, 29,1870.which there due sum of
yearhold same for one fromsaid and theis to purchase mortgage,
toand Tuck the1, 1870, agree payPlummerDecember when said

Plummer1, Said andinterest, December 1870.same, with from
theof said sumto aspay, property,Tuck are the purchase-money

$1,950 date,fromcash, thirty days upon deliveryin and in$500of
to said Guión of the amountthe same. dueof a deed of Upon payment

totransfer said them.”mortgagesaid willmortgage, said Guiónupon
Plummer anda from Guión tosame time of the equity,At the deed

in evidence,offered this deedwas drawn TheTuck, up. plaintiffs
Thesubscribing witnesses. defendantseither of thecallingwithout

testified,of of execution. Tuck Thefor want dueobjected proof —“
in the tostate, my knowledge”not livingwere personswitnesses

”“ or“I never saw them before since.so far as I know ):(meaning
to betheyknow where are found.with Guión. I don’tcameThey

deedcity.”York the wasin Newdoing ThereuponGuión is business
it into Tuck that was executedtestifyingadmitted subject exception,

acknowledgment.his thepresence, except
toat that time. Subjectwas not exception,The deed delivered
fortime Guión towas that thetestify plaintiffs gaveTuck topermitted
a in itto counsel that clausethe deed New as theirYork, thoughttake

not entirely correct.was
$1,950.for The29,1870, their notepaidDecember the plaintiffs

lodgedthen with subsequentlywas andcounsel,deed the wasplaintiffs’
theto plaintiffs.delivered
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mill and ma-on the$2,500March &25,1870, Petrie Co. insured
yEtna Co., and the wasYork, policyof Newchinery in the Insurance

loss, if28, 1871, any, pay-to Junerenewed to extendsubsequently —“
with-insurance permittedable to as otherRoby, mortgagees;&Sleeper

was toout of this knownpolicynotice The existenceuntil required.”
mutually29,1870;the it was understoodandplaintiffs on November

on foot byit should be keptbetween and Guión thatthe plaintiffs
almost immediatelyGuión. mortgageGuión thepurchased Sleeper

ofauction; January 3,1871,after in thethe and, pursuanceupon
above indorsement thefollowingthe uponunderstanding, procured
.¿Etna Guión,to Wm. N. assigneeif nowpolicy, “loss, any, payable—
for Co.,Petrie & mortgagees.”

into a written agreemententeredJanuary 20,1872, the plaintiffs
him, auction,with he to sell atGuión to publicto possessionsurrender

and if above the debt.pay any, mortgagethe theplaintiffs surplus,
Under this went intoagreement, possession.Guión

to show thatplaintiffs tendingThe Samuel C.testimonyintroduced
Clark, the in suit,the who issued waspolicyof the defendantsagent

title,at that and ofof the the existingtime aware of the true state
.¿Etna forpolicy in Clark testified thethe Insurance Co. defendants

facts,that and that thehe was of those plaintiffs repre-not then aware
sented him of the and thatto that owners therethey property,were the
was no prior insurance.

fire,It Clarkthat, theappeared accompaniedsome time after the
ofcounsel for thehead-quartersthe on a visit to the Hartfordplaintiffs

and thisNew had insured Clarkproperty.York whichcompanies
andat the see ifrequest,testified that he to thego plaintiffs’consented

thematter could to exception, plaintiffsbe settled. wereSubject per-
cross-examination,mitted toyou tryto ask Clark, upon have—“Did ”the when went outyouHartford Tuck &Plummer ?therecompany pay

answered,Clark to thecompromiseI recommended them matter.”—“
ininstructed,As to wereinterest, the asjury substance,insurable

follows:
“ had anfacts, insurableadmitted the interest.Upon plaintiffsthe

of the subjectan for the topurchase property,had theThey agreement
and hadpayment,and had made takenthey partSleeper mortgage,

title,had not the legal butthey theyunder thispossession agreement:
was a contract whichhad an interest. The theagreementequitable
it was a contractcourts to out: undercarrywould Guióncompel
legal title,the tosubjectwhich & could theacquireTuck Plummer

of the contract. TheirparttheirbySleeper mortgage, performing
under that Guiónhad contract.theyrightinsurable interest was the

of fact for theis aright question jury.”What the of that wasvalue
the excepted.To these instructions defendants

notif Clark was aware ofthat theinstructed, evenThe werejury
insurance, or ofof the thepriororof the Sleeper mortgage,existence

statute, the plaintiffs’the omissiontitle, yet,state of undertrue the
as to of thesefacts, anyfacts, matters,to the or themisstatingstate

VOL. 22lvx.
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andwould not avoid intentionalthe such omission waspolicy, unless
fraudulent. To this instruction the defendants excepted.

that, reductionThe were further from thejury instructed, apart
if statute,found for under therequired they the the plaintiffs,plaintiffs

if verdict,entitled to a half loss on the propertycould recover one the
interestinsured under insurable$1,750 clause,the not theirexceeding
insuredtherein. Similar asinstructions were to thegiven property

$750under the excepted.clause. To instructions the defendantsthese
The written to whichfollowing jury,were submitted thequestions

below, generalanswered as verdict:they returningat the time of their
1. “What was withsteam-mill, engine-the entire value of the

” “ $3,000.”and ? Ans.house shed attached
“2. interestWhat was the value of Tuck & Plummer’s insurable

in ofsteam-mill,the with and at the dateattached,house shedengine
” “the $2,000.”insurance ? Ans.2,1870][December

3. “What andboiler, shafting,was the loss on the steam-engine,” “? Ans.steam-pipes $700.”
“4. interestWhat was & insurablethe value of Tuck Plummer’s

in date ofboiler,the and at the thesteam-engine, shafting, steam-pipes,
insurance 2, Ans. “$750.”[December 1870]?”

fordamagesThe returned a verdict for thejury assessingplaintiffs,
attached,the loss on the with and atsteam-mill, shedengine-house

boiler,and for and$1,000, shafting,the loss the steam-engine,upon
from$375, 8,1871,at with on both sums tosteam-pipes, Aprilinterest

25, $1,578.27.in all toSeptember 1873, amounting—
Motion to have toset aside verdict. The leave filethe plaintiffs

remittitur, if on the trial isnecessary. All evidence useddocumentary
made a of this statement.part

The case was atSmith, J.,reserved Jeremiah theby September
ofterm the court, 1873.supreme judicial

and for theJewell, Barnard, plaintiffs.Whipple,

and Pike for the defendants.Mugridge, Blodgett,Tappan,

Ladd, J. I have to conclusion that there is no rea-legalcome the
why verdict,son should not have on theplaintiffsthe judgment pro-

theyvided from 8,remit the sum of and interest thereon$25, April
25,to 1873.September1871?

Without or brief from theargumentthe assistance of an plaintiffs’
counsel, I think to all thethe case shows an answer defendants’ objec-
tions.

Their first of the title was not disclosedis, that the true statepoint
; but thatplaintiffs theythe at the time of the insuranceby procuring

that were not. It is certaintheystated were the owners when they
had inan of some amount theequitable and insurable interestthey

madecontractsale,virtue of and the writtenby assignee’sthepremises
in ofGuión, assignee bankruptcyin of that sale thewithpursuance
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Co. said to theThey equitable& be have been owners tomayPetrie
ofthe that interest.extent

Stats.,the under the ch.But were instructed that statutejury (Gen.
to157, facts as to this mattersec. the omission state the2) plaintiffs’

unless suchwould not avoid omission was intentionalthe andpolicy,
thesefraudulent. The verdict under instructions settles the fact that

fraudulent,and and I amthe omission was not intentional of opinion
that this within the of thethe case effect statute. Thebrings saving

a a cause, is,forfeiture of for such that an innocent orpolicy mistake
clearlyin the iscontract, the mischiefmisrepresentation making very

intendedwhich the statute was toagainst guard.
that there wereis,The second no instructions as to apoint proper

onreduction of the amount byrecoverable the reason of thepolicy
risk it wouldin fact than beenbeing greater have in case mis-these
taken had true.representations plaintiffsof the been

that the caseis,The answer to this does not show that such instruc-
is totions and it bewere not weregiven, presumed they Be-given.

in ;such the it is insides, no case andexception appears accordance
familiar topracticewith the uniform and in this state hold that if the

thisdefendants wanted more instructions onspecific than werepoint
forshould have asked them at trial.given, they the

that the thatis,The third thepoint policy provides insured shall
caserecover, loss,be to in of theentitled only whichproportion
wholethe sum insured bears to the amount of all the insurances which

;were the that there were inon fact threeproperty policies,two besides
defendants;the yetthat of and the were directed tojury assess the

thaton the basis was butplaintiffs’ damages there one other policy,—
that in the North American out of en-company, leaving the account—

intirely $2,500,the the forpolicy company obtained byAEJtna Petrie
& in loss toCo., case of &payable Roby,Sleeper mortgagees, and

by to Guión,indorsed that forassignee Co.,&company, payable Petrie
mortgagees.

to inis,The answer this the the iEtna was apolicy company upon
and in thedistinct interest from thatseparate theproperty upon which

written. That wasdefendants’ was insurance on ofpolicy the interest
onthe while this was the ofmortgagees, equity redemption. The jury

were directed to betweenapportion the loss theproperly two com-
had on thewhich insurances same interestpanies to theaccording

amount of the as a notbasis, therespective taking whole valuepolicies,
of ofthe but value theproperty, interest,the insurable thatplaintiffs’
is, of their interest of ofas owners the equity redemption. There was

no Icertainly this,in and see toinjustice legal objectionno the course
pursued.

fourthThe inasmuch as ofis, the thepoint special finding jurythat
boiler,shows the actual loss on the and to haveshafting, steam-pipe

$700,been the in thejury wrong damages $375,were atassessing
or half the one half lossone value of the instead of of theproperty,

$350.on that the case thatwhich would be Butproperty, provides
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the remittitur; thisplaintiffs enter a and I think must remitmay they
and interest$25 before can be entered on the verdict.judgment

The fifth Guión torelates to the execution of deed fromthepoint
the plaintiffs. If I answerunderstand the onecorrectly case, complete
to this itthatobjection is, immaterial,that the deed was for the reason
was not If I amdelivered until the of in suit.after date the policy

in itright this, is not of its ex-to thenecessai'y inquire proofwhether
ecution was sufficient.

C. J. ICushing, myhave to to has saidnothing byadd what been
Ladd.brother

concurred.Smith, J.,

If the remit and tointerest, will be entitledplaintiffs they$25

on the verdict.Judgment

Hodgdon Hampton.v. NewMar. 20, 1876.

toout as to commis-termini—PowerHighway Laying petitionfollow of—
to tosioners town in county.adjoiningapportion expense

88, Colebroolc, 300,H.Canaan,v. 29 N. and N.Cole Flanders v. 51 H.
affirmed.

62, 11,Stats., 10, 12, may, byGen ch. secs. commissionerscountyUnder
assessed,their such reasonable and ofassign of thereport, part damages

of out and think toexpense theythe the aslaying making just,highway,
ina town anbybe paid adjoining county.

BelknapFrom Circuit Court.

for inPetition a new arisehighway The questionsNew^Hampton.
ofthe the commissioners.upon report

the the Newhearing commissioners,At before the town of Hampton
tothem summon in the of Harbortowns Centerrequested adjoining

and Ashland in thatcounty, theyin said Grafton on thecounty, ground
ofbenefited,be and the theby layingNew burdenedHamptonwould

byThese towns were notified and ordered the commissioners toroad.
to in of road.buildingNew the theHamptoncontribute

Ashland to of the commissioners and courtobjected the jurisdiction
it to ofcontribute, on the that it is not inground countyto thecompel

iswhere the road laid and theBelknap, had. The courtproceeding
this and Ashlandobjection,overruled excepted.


