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reasons for the rule as given by the court apply equally in the case of
ward against guardian. In Swmith v. Philbrick, Ricrarpson, C. J.,
says,—* It cannot admit of a doubt, that accounts between guar-
dians and wards can be more conveniently settled, and with less ex-
pense to the parties, in the courts of probate, than by actions at law in
this court. Besides, according to the course of proceedings in those
courts, guardians must there make cath fo the truth and justice of their
claims, which may in many cases be of much importance to the ward.
The statute has, therefore, with peculiar propriety, required guardians
to give security to account to the judge of probate ; and it scems to us
that it would be highly improper and inconvenient to permit guardians
to maintain against their wards actions for money advanced and ser-
vices rendered by them as guardians, while their accounts remain unad-
justed in the courts of probate.”” This reasoning applies with just as
much force to an action in favor of the ward against the guardian, as fo
an action in favor of the guardian againsi the ward. Accordingly, it is
said, by BARTLETT, J., in Smith v. Davis, that by the policy of our law
the probate court is made the tribunal for the settlement of all guar-
dianship accounts. The case of Pickering v. DeRochemont, 45 N. H.
67, goes upon the same principle,—the action in that case having been
sustained on the ground that the guardianship existed only under a
foreign jurisdiction, and had ceased when the action was commenced.
It appears, from what has been said, that, in order that the action
should be maintained, it should appear that the guardianship account
had been settled in the probate court; and, as the declaration does not
show this, the demurrer must be allowed.

Lapp and Smrtw, JJ., concurred.
. Lzceptions sustained.

M- 30 Touck v. Harrrorp Fire Ins. Co.
Insurance— Mistake cured by the statute.

Under General Statutes, ch. 157, sec. 2, an omission by one applying for
insurance to state fully and truly the state of the title to the property
upon which insurance is sought will not avoid the policy, unless such
omission was intentional and fraudulent.

The plaintiff’s policy was on the interest of mortgagors in mortgaged prem-
ises. There was another policy on the same interest in another com-
pany, and also an insurance of the interest of mortgagees in a third
company. The plaintiff’s policy contained a provision that the assured
should not be entitled to recover of the defendants any greater propor-
tion of the loss than the amount insured by their policy bore to the




TUCK » INSURANCE CO. 327

whole sum insured on said property, without reference to the solvency
or liability of other insurers. Held, that the jury were properly directed
to apportion the loss between the defendants and the other company
having insurance on the same interest, without taking into account the
value of the interest of the mortgagees on the insurance on that interest.

Frox Bergxar Circuir CourT.

AgsuarpsiT, upon a policy of insurance, which bears date December 2,
1870.

The more material portion of the policy is as follows: ¢ By this
policy of insurance, the Hartford Fire Insurance Company, in consid-
eration of the receipt of $18.75, do insure Messrs. 8. M. Tuck & Co.,
of Lake Village, N. H., to the amount of $2,500, for the term of three
months, as follows, viz.: $1,750 on their three-story frame steam-mill,
with engine-house and shed attached; $750 on steam-engine, boiler,
shafting, and steam-pipes therein. Said premises are owned by the
assured, and are situate at Lake Village, N. H.,~this insurance to in-
clude a carpenters’ risk for the purposes of repairs. Other insurance
permitted.

“Against all such immediate loss or damage, sustained by the assured
and their legal representatives, as may occur by fire to the property
specified, not exceeding the sum insured nor the interest of the assured
in the property, except as hereinafter provided ; * * if the assured,
in a written or verbal application, makes any erroneous representation,
or omits to make known any fact material to the risk; * * or if the
assured is not the sole and unconditional owner of the property insured,;
or (if said property be a building or buildings) of the land on which}
such building or buildings stand, by a sole, unconditional, and entire’
ownership and title, and is not so expressed in the written portion of
the policy: * * then, and in every such case, this policy shall be
void. * * Tn no case shall the claim be for a greater sum than the
actual damage to or cash-value of the property at the time of the fire, nor
shall the assured be entitled to recover of this company any greater
praportion of the loss or damage than the amount hereby insured bears
to the whole sum insured on said property, whether such other insur-
ance be by specific or by general or floating policies, and without refer-
ence to the solvency or the liability of other insurers.”

At the time of effecting this insurance, the plaintiffs effected another
insurance of the same amount, on the same property, in the North
American Insurance Company.

The steam-mill was destroyed, and some of the other property insured
was damaged by fire, January 20, 1871.

On December 2, 1865, one Appleton owned the mill and about one
quarter of an acre of land adjacent. On that day he mortgaged the
entire tract to Sleeper and Roby to secure notes of even date. Subse-
quently Appleton became bankrupt, and the equity of redemption was
conveyed by lis assignee to Petrie & Co., the holders of a second mort-
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gage. January 6, 1870, Sleeper & Roby entered to foreclose their mort-
gage, and seasonably published and recorded legal notice.

The plaintiffs introduced the record of a deed dated May 28,1870, from
N. W. Allen, register in bankruptey, to Wm. N. Guion, purporting to
convey to said Guion,as assignee of Petrie & Co., all the rights of Petrie
& Co. to the premises. November 29, 1870, Guion, acting as assignee,
sold at public auction all the right of Petrie & Co. to the premises.
At that time the Sleeper mortgage was still outstanding, there being
due on it $2,600 principal and $155 interest. It was understood at the
sale that the Sleeper mortgage could and would be purchased for the
benefit of the buyer at the auction sale.

The plaintiffs bid off the property for $4,950, with the understand-
ing that $2,295 of this amount was the price of the equity, and the bal-
ance of $2,655 was the sum requisite fo purchase the Sleeper mortgage.
The plaintiffs immediately went into possession, paying $500 down,
giving a note for $1,950 payable in thirty days, and a note for $2,500
payable in one year. The cash payment of $500 and the note for
$1,950 were intended to include the price of the equity ($2,295), and
the interest due on the Sleeper mortgage ($1565). On thab day a writ-
ten agreement was signed by Guion and the plaintiffs, which, after
reciting the sale of the equity to the plaintiffs for $2,295, proceeds as
follows :

“ Said property is subject to a mortgage to Sleeper and Roby, on
which there is due the sum of $2,655, November 29,1870. Said Guion
is to purchase said mortgage, and hold the same for one year from
December 1, 1870, when said Plummer and Tuck agree to pay the
same, with interest, from December 1, 1870. Said Plummer and
Tuck are to pay, as the purchase-money of said property, the sum
of $500 in cash, and $1,950 in thirty days from date, upon delivery
of a deed of the same. TUpon payment o said Guion of the amount due
upon said mortgage, said Guion will transfer said mortgage to them.”

At the saine time a deed of the equity, from Guion to Plummer and
Tuck, was drawn up. The plaintiffs offered this deed in evidence,
without calling either of the subscribing witnesses. The defendants
objected for want of due proof of execution. Tuck testified,—The
witnesses were not persons living in the state, to my knowledge”
(meaning “ so far as I know 7 ) : “ I never saw them before or since.
They came with Guion. I don’t know where they are to be found.
Guion is doing business in New York city.”” Thereupon the deed was
admitted subject to exception, Tuck testifying that it was executed in
bis presence, except the acknowledgment.

The deed was not delivered at that time. Subject to exception,
Tuck was permitted to testify that the plaintiffs gave time for Guion to
take the deed to New York, as their counsel thought that a clause in if
was not entirely correct.

December 29, 1870, the plaintiffs paid their note for $1,950. The
deed was then lodged with the plaintiffs’ counsel, and was subsequently
delivered to the plaintiffs.
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March 25, 1870, Petrie & Co. insured $2,500 on the mill and ma-
chinery in the Atna Insurance Co., of New York, and the policy was
subsequently renewed to extend to June 28, 1871,— loss, if any, pay-
able to Sleeper & Roby, as mortgagees; other insurance permitted with-
out notice until required.” The existence of this policy was known to
the plaintiffs on November 29, 1870; and it was mutually understood
between the plaintiffs and Guion that it should be kept on foot by
Guion. Guion purchased the Sleeper mortgage almost immediately
after the auction; and, upon January 38,1871, in pursuance of the
above understanding, procured the following indorsement upon the
Aitna policy,—“loss, if any, now payable to Wm. N. Guion, assignee
for Petrie & Co., mortgagees.”

January 20, 1872, the plaintiffs entered into a written agreement
with Guion to surrender possession to him, he to sell at public auction,
and pay the plaintiffs the surplus, if any, above the morigage debt.
Under this agreement, Guion went into possession.

The plaintiffs introduced testimony tending to show that Samuel C.
Clark, the agent of the defendants who issued the policy in suit, was
at that time aware of the true state of the title, and of the existing
policy in the Altna Insurance Co. Clark testified for the defendants
that he was not then aware of those facts, and that the plaintiffs repre-
sented to him that they were the owners of the property, and that there
was no prior insurance.

It appeared that, some time after the fire, Clark accompanied the
counsel for the plaintiffs on a visit to the head-quarters of the Hartford
and New York companies which had insared this property. Clark
testified that he consented to go at the plaintiffs’ request, and see if the
matter could be settled. Subject to exception, the plaintiffs were per-
mitted to ask Clark, upon cross-examination,—¢*Did you try to have
the Hartford company pay Tuck & Plummer when you went out there ? ”?
Clark answered,—* I recommended them to compromise the matter.”

As to insurable interest, the jury were instructed, in substance, as
follows :

“ Upon the admitted facts, the plaintiffs had an insurable interest.
They had an agreement for the purchase of the property, subject to the
Sleeper mortgage, and they had made part payment, and had faken
possession under this agreement : they had not the legal title, but they
had an equitable interest. The agreement was a contract which the
courts would compel Guion to carry out: it was a contract under
which Tuck & Plummer could acquire the legal title, subject to the
Slecper mortgage, by performing their part of the contract. Their
insurable interest was the right they had under that Guion contract.
What the value of that right was is a question of fact for the jury.”
To these instructions the defendants excepted.

The jury were instructed, that even if Clark was not aware of the
existence of the Sleeper mortgage, or of the prior insurance, or of the
true state of the title, yet, under the statute, the plainfiffs’ omission
to state the facts, or misstating the facts, as to any of these matters,
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would not avoid the policy, nnless such omission was intentional and
fraudulent. To this instruction the defendants excepted.

The jury were further instructed, that, apart from the reduction
required if they found for the plaintiffs under the statute, the plaintiffs,
if entitled to a verdict, could recover one half the loss on the property
insured under the $1,750 clause, not exceeding their insurable interest
therein. Similar instructions were given as to the property insured
under the $750 clause. To these instructions the defendants excepted.

The following written questions were submitted to the jury, which
they answered as below, at the time of returning their general verdict:

1. «“What was the entire value of the steam-mill, with engine-
house and shed attached 27  Ans. ¢ $3,000.”

2. ¢« What was the value of Tuck & Plummer’s insurable intcrest
in the steam-mill, with engine house and shed attached, at the date of
the insurance [December 2, 1870777 Ans. « $2,000.”

3. “ What was the loss on the steam-engine, boiler, shafting, and
steam-pipes 277 Ans. * §700.”

4. “ What was the value of Tuck & Plummer’s insurable interest
in the steam-engine, boiler, shafting, and steam-pipes, at the date of the
insurance [December 2, 18707°?”7 Ans. « $750.”

The jury returned a verdiet for the plaintiffs, assessing damages for
the loss on the steam-mill, with engine-house and shed attached, at
$1,000, and for the loss upon the steam-engine, boiler, shafting, and
steam-pipes, at $375, with interest on both sums from April 8, 1871, to
September 25, 1878,—amounting in all to $1,578.27.

Motion to set aside the verdict. The plaintiffs have leave to file
remittvtur, if necessary. All documentary evidence used on the trial is
made a part of this statement.

The case was reserved by JEREMIAH SMITH, J., at the September
term of the supreme judicial court, 1873.

Whipple, Jewell, and Barnard, for the plaintiffs.
Tappan, Mugridge, and Pike ¢ Blodgett, for the defendants.

Lapp, J. I have come to the conclusion that there is no legal rea-
son why the plaintiffs should not have judgment on the verdict, pro-
vided they remit the sum of $25, and interest thereon from April 8,
1871, to September 25, 1873.

Without the assistance of an argument or brief from the plaintiffs’
counsel, I think the case shows an answer to all the defendants’ objec-
tions.

Their first point is, that the true state of the title was not disclosed
by the plaintiffs at the time of procuring thie insurance ; but that they
stated that they were the owners when they were not. It is cerfain
they had an equitable and insurable interest of some amount in the
premises by virtue of the assignee’s sale, and the written contract made
in pursuance of that sale with Guion, the assignee in bankruptcy of

-
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Petrie & Co. They may be said to have been the equitable owners to
the extent of that interest.

But the jury were instructed that under the statute (Gen. Stats., ch.
157, sec. 2) the plaintifis’ omission to state the facts as to this matter
would not avoid the policy, unless such omission was intentional and
fraudulent. The verdict under these instructions settles the fact that
the omission was not intentional and fraudulent, and I am of opinion
that this Lrings the case within the saving effect of the statute. The
forfeiture of a policy for such a cause, that is, an innocent mistake or
misrepresentation in making the contract, is clearly the very mischief
against which the statute was intended to guard.

The second point is, that there were no proper instructions as to a
reduction of the amount recoverable on the policy by reason of the
risk being greater in fact than it would have been in case these mis-
taken representations of the plaintiffs had been true.

The answer to this is, that the case does not show thaf such instruc-
tions were not given, and it is to be presumed they were given. Be-
sides, no such exception appears in the case ; and it is in accordance
with the uniform and familiar practice in this state to hold that if the
defendants wanted more specific instructions on this point than were
given, they should have asked for them at the trial.

The third point is, that the policy provides that the insured shall
be entitled to recover, in case of loss, only the proportion which
the sum insured bears to the whole amount of all the insurances which
were on the property ; that there were in fact three policies, two besides
that of the defendants; and yet the jury were directed to assess the
plaintiffs’ damages on the basis that there was but one other policy,—
that in the North American company,—leaving out of the account en-
tirely the policy in the tna company for $2,500, obtained by Petrie
& Co., payable in case of loss to Sleeper & Roby, mortgagees, and
indorsed by that company, payable to Guion, assignee for Petrie & Co.,
mortgagees.

The answer to this is, the policy in the Afltna company was upon a
distinet and separate interest in the property from that upon which the
defendants’ policy was written. That insurance was on the interest of
the mortgagees, while this was on the equity of redemption. The jury
were properly directed to apportion the loss between the two com-
panies which had insurances on the samec interest according to the
amount of the respective policies, taking as a basis, not the whole value
of the property, but the value of the plaintiffs’ insurable interest, that
is, of their interest as owners of the equity of redemption. There was
certainly no injustice in this, and I see no legal objection to the course
pursued.

The fourth point is, that inasmuch as the special finding of the jury
shows the actual loss on the boiler, shafting, and steam-pipe to have
been $700, the jury were wrong in assessing the damages at $375,
or one half the value of the property, instead of one half of the loss
on that property, which would be $350. But the case provides that




332 HODGDON ». NEW HAMPTON.

the plaintiffs may enter a remitiétur ; and I think they must remit this
$25 and interest before judgment can be entered on the verdict.

The fifth point relates to the execution of the deed from Guion to
the plaintiffs. If I correctly understand the case, one complete answer
to this objection is, that the deed was immaterial, for the reason that it
was not delivered until after the date of the policy in suit. IfI am
right in this, it is not necessary to inquire whether the proof of its ex-
ecution was sufficient.

Cusuing, C. J. T have nothing to add to what has been said by my
brother Lapp.

Surrs, J., concurred.

If the plaintiffs remit $25 and interest, they will be entitled to
Judgment on the verdict.

Mozl Hopepox v. New Hawmeron.

Highway— Laying out to follow petition as to termini—Power of commis-
stoners to apportion ewxpense to town in adjoining county.

Cole v. Canaan, 29 N. H. 88, and Flanders v. Colebrook, 51 N. H, 300,
affirmed.

Under Gen Stats., ch, 62, secs. 10, 11, 12, county commissioners may, by
their report, assign such reasonable part of the damages assessed, and of
the expense of laying out and making the highway, as they think just, to
be paid by a town in an adjoining county.

From Brrexxar Circuvir COURT.

Prrition for a new highway in New Hampton. The questions arise
upon the report of the commissioners. :

At the hearing before the commissioners, the town of New Hampton
requested them to summon in the adjoining towns of Center Harbor
in said county,and Ashland in Grafon county, on the ground that they
would be benefited, and New Hampton burdened by the laying of the
road. These towns were notified and ordered by the commissioners to
contribute to New Hampton in the building of the road.

Ashland objected to the jurisdiction of the commissioners and court
to compel it to contribute, on the ground that it is not in the county of
Belknap, where the road is laid and the proceeding had. The court
overruled this objection, and Ashland excepted.




