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the plaintiffs may enter a remitiétur ; and I think they must remit this
$25 and interest before judgment can be entered on the verdict.

The fifth point relates to the execution of the deed from Guion to
the plaintiffs. If I correctly understand the case, one complete answer
to this objection is, that the deed was immaterial, for the reason that it
was not delivered until after the date of the policy in suit. IfI am
right in this, it is not necessary to inquire whether the proof of its ex-
ecution was sufficient.

Cusuing, C. J. T have nothing to add to what has been said by my
brother Lapp.

Surrs, J., concurred.

If the plaintiffs remit $25 and interest, they will be entitled to
Judgment on the verdict.

Mozl Hopepox v. New Hawmeron.

Highway— Laying out to follow petition as to termini—Power of commis-
stoners to apportion ewxpense to town in adjoining county.

Cole v. Canaan, 29 N. H. 88, and Flanders v. Colebrook, 51 N. H, 300,
affirmed.

Under Gen Stats., ch, 62, secs. 10, 11, 12, county commissioners may, by
their report, assign such reasonable part of the damages assessed, and of
the expense of laying out and making the highway, as they think just, to
be paid by a town in an adjoining county.

From Brrexxar Circuvir COURT.

Prrition for a new highway in New Hampton. The questions arise
upon the report of the commissioners. :

At the hearing before the commissioners, the town of New Hampton
requested them to summon in the adjoining towns of Center Harbor
in said county,and Ashland in Grafon county, on the ground that they
would be benefited, and New Hampton burdened by the laying of the
road. These towns were notified and ordered by the commissioners to
contribute to New Hampton in the building of the road.

Ashland objected to the jurisdiction of the commissioners and court
to compel it to contribute, on the ground that it is not in the county of
Belknap, where the road is laid and the proceeding had. The court
overruled this objection, and Ashland excepted.




HODGDON v. NEW HAMPTON. 333

The town of New Hampton filed exceptions, in writing, to the aec-
ceptance of the report, assigning, among other reasons, that the
road laid out is not the one petitioned for. In fact, the road, as laid
out by the commissioners, at the west end intersects an old public
highway forty-five rods from the western terminus named in the peti-
tion. This old highway runs at nearly right angles with the road laid
out intersecting it. The court overruled this objection, and the town
excepted.

The questions thereupon arising were transferred to this court for
determination by Rawnp, J.

Whipple and TVilson, for the petitioners.
Wilson, for Ashland.

Pike ¢ Blodgett, for New Hampton,

Lapp, J. The case states that the road, as laid ouf by the coramis-
sioners, at the west end intersects an old public highway nearly at
right angles, forty-five rods from the western terminus named in the
petition. This brings the case clearly within the doctrine of Cole v.
Canaan, 29 N. H. 88, and Flanders v. Colebrook, 51 N. H. 800. The
rule followed in Stinson v. Dunbarton, 46 N. H. 885, does not apply.
I think this exception to the laying out was well taken, and that the
report should for this cause have been set aside.

I am of opinion that the commissioners of Belknap county did not
exceed their powers under Gen. Stats., cli. 62, sees. 10, 11,12, in sum-
moning in the town of Ashland in Grafton county, and reporting that
that town should contribute to New Hampton in building the road.
By the act of 1850 it was provided, that if the commissioners, upon ex-
amination, were of opinion that the town or towns through which the
proposed road passes would be excessively burdencd by defraying all
the expenses of its construction, and that any other town or towns in
the vicinity, in the county or counties through which such road passes,
would be greatly benefited by its construction, they may give notice,
&c., and apportion the expense to such other towns as they deem just
and reasonable, &e. In the General Statutes, the words ¢ in the
county or counties through which such road passes ” are stricken out,
and the provision is, that ¢ when a petition for laying out a highway
is referred to the commissioners, and any town in which the highway
may be may present their petition to the commissioners setting forth
that the expense of the proposed highway would be excessively burden-
some to them, and that another town named, situate in the viecinity,
would be greatly benefited thereby, and praying that a part of said ex-
pense may be borne by such other town.” Gen. Stats., ch. 62, sec. 10.
I think this alteration was designed to effect and does effect an im-
portant change in the law. That the learned commissioners who
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revised the statutes so regarded if, is shown by their report to the legis-
lature, where the new law is marked as being a substitute for the old
one, and the alteration as material. Tle reasonableness and justice of
this alteration are very apparent. It needs no argument to show that
the interposition of a county line makes no difference with the benefit
which may result to the inhabitants of a town from the building of a
road outside their corporate limits. There is no reason why the people
of a town in Grafton county may not be just as much benefited by the
opening of a new road in an adjacent town. in Belknap county, as by
the opening of a new road in an adjacent town on the other side, in
Grafton county.

It is said, on behalf of the town of Ashland, that the jurisdiction
and powers of county commissioners are restricted to the limits of
their respective counties; and this is, in general, true. At the same
time if is also true, that they are public officers, created by the legisla-
ture, with such-powers and such jurisdiction as the legislature may
from time to time see fit to confer upon them. But this objection and
any apparent incongruity in the law are much modified by the fact that
the judgment of the commissioners is by no means final; for it is ex-
pressly provided, that ¢ such other town may appear and be heard as a
party upon the acceptance of the report, and by its acceptance said
town shall be made liable to pay the portion of damages and expenses
so assigned.” (en. Stats., ch. 62, sec. 18.

I think the objection that the selectmen, who originally laid out the
highway which the town within two years voted to discontinue, were
disqualified to act upon the petition, came too late, and was properly
overruled.

Cusamve, C. J. Although it does not appear by the case, yet I infer,
from the argument of the plaintiffs’ counsel, that the terminus of ihe road
prayed for in the petition was described as at the dntersection of the new
highway with an old highway at a certain peint. Theroad laid out inter-
sected the old highway at a different point, and forty-five rods distant from
it. The question is, always, whether the road laid out is the road de-
scribed in the petition. If the petition prays for a highway leading
from a certain point to another certain point, by the best practicable
route, it would not, as the law stood before the Gensral Statutes, have
vitiated the laying out if it had been partly over existing highways. But
when the intersection of a new road with the old road is made a part
of the description, that description is not answered by laying out the
road intersecting the old road at a different place,the question in every
case being whether the road laid out is substantially the road prayed
for.

I agree that, on the description as I understand it to be stated in
the bllef the road laid out was not the road prayed for; and I think
this result is in accordance with the authorities cited by my brother
Liapp.

The other objections were rightly overruled.
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SmitH, J. Al petitions relating to highways are required to be re-
ferred to the commissioners of the county in which the proposed high-
way is sitnate, except where it may pass over lands in two or more
counties. Gen. Stats., ch. 63,sec. 4. In such cases only does the statute
(sec. 5) require the petition to be referred to the commissioners for all
such counties. By ch. 62, secs. 10-12, provision is made by which the
town in which a proposed highway is situate may present its petition
to the commissioners, setting forth that the expense of such proposed
highway would be excessively burdensome to it, and that another town
named, in the vicinity, would be greatly benefited thereby, and pray-
ing that part of the expense may be borne by such other town. The
commissioners are thereupon required to notify such other town, and
afford it an opportunity to be heard upon the question of laying out
the highway, and of its contributing to the expense ; and they may as-
sign such reasonable part of the expense as they think just, to be paid
by such other town. .

No provision is made for referring a petition to the commissioners of
more than one county, except in the case where the road prayed for
lies in more than one county. As this proposed highway is situate
wholly within the limits of Belknap county, the petition was properly
referred to the commissioners for that county, and the court manifestly
had no power to refer it to the commissioners of Belknap and Grafton
counties. If the legislature bad intended that the commissioners of
both counties should sit in a case like this,—where, during the hearing,
the town within whose limits the proposed highway is situate, may ask
that some other town in the vicinity, but in another county, be required
to bear a portion of the expense,—it has failed to say so, and has also
failed to make any provision by which the petition may be recalled
from the commissioners of the county to which it was in the first in-
stance referred, and be committed to the commissioners for both coun-
ties. The failure of the legislature to so provide, when considered with
the express provisions of the statute above cited, makes it quite clear
to my mind that it did not intend to confer jurisdiction in such a case
upon the commissioners of more than one county.

But as the first exception, that the road laid out is not the one prayed
for, is well taken, the report must be set aside.

Iirst exception sustained.




