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not deed,be for the failuremaintained wliat was done after the except
to that can be sup-show a assessment of the tax. Unlesslegal county

I If it beon a think must fail. canplied hearing,further the action
then, to the of must bethesupplied, according provisions case, damages

assessed for acts after deed.done the collector’s

Cushing, J. I had some in the conclu-difficulty0. have reaching
sion of and of non-residentthat the record the invoice assessment the

sig-in the was thebytaxes selectmen’s book authenticatedsufficiently
ofselectmen,natures of the after the theimmediately copyfollowing

andcollector’s warrant to the of the invoice assessment.copyappended
matters,•It is in this as in most othercourt,the of theobviously duty

form;to that in thisconsider the substance than the and I thinkrather
case we can so the warrant as to invoicefar understand thereferring
and assessment, may it to an au-that we consider asjustly amounting
thentication of In the view of the thethat who deliveredcopy. judge

Ladd,myin the of Perkins v. cited brotheropinion Langmaid, bycase
some seems toclearly required.authentication of the record have been
It would invoicenot to that to theaccordingbe enough, opinion, copy

itand of and leaveselectmen,assessment into the record-book the
however,without I find unable to readany myself,authentication.

warrant, without understandingthe recorded of the collector’scopy
that it invoice and assessment immediatelyrefers to the of thecopy

it.preceding
Ladd.On I resultswhole, bythe with the reached brotheragree my

* O. concurred.Stanley, J., C.,

Oase discharged.

Gafney.Ossipee v.Mar. 22, 1876.

had to time of themoneyThe selectmen of from time borrowedOssipee
of the sametestator, and had for the use unlawful in-defendant’s paid

$2,000andwere loans—one of the otherterest. other loans twoAmongst
A short time before the$3,000of also had beenusury paid.which—on

death, selectmen,had the the interesta settlement was withtestator’s
$5,000 instead of theand a note for two oldgivenaccount newadjusted,

adeath, the of with fullOssipee,ones. After the testator’s selectmen
facts, defendant, executor,the hadall the to the whopaidofknowledge

note,in of anyof the or usurious transactionsany infirmityno knowledge
Theand the the balance due on saidnote.between the testator plaintiffs,

defendant, theof the clebonis wholepropriis,claimedto recoverplaintiffs
* J., having did not sit.Smith, presided trial,at the
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appliedbeento havemoneyas whichusuriously paid oughtamount so
aHeld, facts appearing,in the on thesethat,of note.part payment

nonsuit ordered.was rightly

From Carroll Circuit Court.

Assumpsit. Gafney, ofB.is described asThe defendant Charles
of theRochester, in our of administratorcounty Strafford, esquire,

estate &c.Merrill,of Moses
“ thatfor theis as In a caseThe follows: of thepleadeclaration

defendant, writ,of thison ofsaid at said the theOssipee, day purchase
dollars,to the in the sum of six thousandbeing plaintiffsindebted

defendantthemoney byfor so before that time had and receivedmuch
use, infor the consideration and there promisedthereof thenplaintiffs’

;the them oftenthoughto the same sum on demandplaintiffs pay yet,
it.”requested, neglectssaid defendant has not the butpaid same,

“ sum ofThe in thetheir claim to recoverplaintiffs specification
on theof said$3,424.10, money wrongfully paidtown the defendant
town;22d saidof the ofday 1873, by acting selectmenSeptember,

also, town,to another the$3,424.10, money byrecover of of saidsum
22ddefendant had and on theNute,received hand ofby the Thomas

ofday 1873, for the use.”September, plaintiffs’
of limi-Plea, general issue,the statutewith a brief statement of the

tations, estate, 1872,and that the wasOctober,on first ofthe Tuesday
decreed byto be administered The was tried theas insolvent. case
court.

The claim to in hisplaintiffs capac-recover of the defendant private
administrator,and not as but theity, which the defendant objected;—to

incourt ruled favor of the and the excepted.defendantplaintiffs,
The as andobjecteddefendant to the not being specific,specification

the court overruled the excepted.which defendanttheobjection,—to
ofThe discretionquestion is also reserved.

It that 1,1864, February 17,1872,between andappeared September
the defendant’s testator to formoneyhad the town of Ossipee,loaned
which he had received a resident inmore than interest. thenBeinglegal

brother,he had of John Mer-pretended to act as the hisOssipee, agent
rill, fact, him,—lived in towho in the moneybelongedMaine, although,—

10,1864,he avoided the towntaxation. lentwhereby December he
$3,000 ; 24, sumsFebruary these ho$2,000.he the town Forlent

Merrill,took notes ofthe the to the order of John andtown, payable
him in aby 17,1872,endorsed blank. there was settlementFebruary

Merrill whom Merrillbetween Moses and of ofthe selectmen Ossipee,
in which a newone, the was and notewas accountinterest adjusted,

was to him endorsedMerrill, bythe of John andgiven, payable order
beingsumin blank for the of two last notes sur-the mentioned$5,000,

rendered.
Merrill,1873, the town treas-13, after death of MosesFebruary the

selectmen, Merrill,of to executrixurer, authoritythe Loispaidtheby
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of thewill,Moses Merrill’s sum of 22,1873,the $2,000. September
defendant, ex-treasurer the otherbalance of the note to the thepaid

theecutor, last found bythe court was authorizedpayment—which
selectmen.

The Mosesoffered in saidplaintiffs evidence thereceipts signed by
Merrill, ofclaimed,by which it sumas the that theappeared, plaintiffs
$1,106.51 had lifetime,been usuryreceived as Merrill in hisMosesby

which,and fromclaimed,the plaintiffs to have deductedought been
the balance of the andadministrator,note topaid the defendant as
sought defendant,to this andrecover sum as to themoney overpaid
which in andequity moneyconscience asgood to be consideredought
had and received to the use of the plaintiffs.

It co-executor,was not claimed that either the or hisdefendant,
Merrill,Lois hadhad ever anyreceived or that defendantusury, the

any thewhen he inknowledge, infirmityreceived the ofpayment, any
;note ofby reason and it wasusury not denied accountedthat he had

for the whole sum in the settlement of his account.
The claimed that what onplaintiffs money usuriouslyhad been paid

$2,000the notes of and $3,000 to andbe considered asought payment,
to ingo reduction of the$5,000the balance of the and thatnote,
remainder of set-off,the to in and sousury ought have been applied
that they inwere entitled to recover that of hisamount the defendant
private as to him without select-capacity, money thepaid authority by
men.

wasEvidence offered to show hadvote,that the theirtending town, by
;authorized the commencement of their action. takenwasException

but, in case,the view taken the it was notof material.
Upon motion, nonsuited;the defendant’s the were and theplaintiffs

questions on the case wereai’ising transferred to court bythe superior
J.Smith,

Quarles B.and for theHobbs, plaintiffs.

and Worcester for the defendant.Copeland Gafney,

Cushing, C. J. The claim to thisrecover of theplaintiffs money
executor in his private is,The claim that he has so con-capacity.
ducted himself that he is to in and,liable be sued his private capacity;

him,if plaintiffsthe can recover, mayexecution be tohad beagainst
de and,satisfied bonis as the stands,declaration entirely irre-propriis,
of the condition of the assets of the in his hands.spective estate

I understand the of that,effect the authorities to whenever abe,
hasparty violatedknowingly by interest,the law usurioustaking the
whichmoney he has so istaken which in andmoney jus­ought, equity

tice, to be considered as had andmoney received to the otherthe use of
;v. 2Green, N. H. 333 Crossv. N. andparty. Bell, 86,Willie 34 H.

Itcases cited. is the doctrine of the ofcases that thealways payment
unlawful is the result ofinterest and that theoppression, always receipt
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of unlawful is consideredinterest is soThe payingoppressive. party
as thetherefore,delicto, and,under and so notpaying duress, in pari

lawin theordinary rule, violatingthat when two are engagedparties
tothe law will undertakeleave them it will notthem,where finds and

help either, does not apply.
At marketa in thetime when was alwaysthe general government

hiswithheldat whoborrowing money a usuriouslargely rate, any party
money from still consideredsuch safe loan and it a town wasloaned to
as anotthe isand Theoppressor, the town the oppressionoppressed.

infer-matter of afact,fact to be found the but mysterioustriers ofby
ence of law founded in the of law.thepolicy

This if orestate, againstbeing so, the action had been theagainst
the usuri-moneyexecutor in his back thesuch,as to recovercapacity

noticeously no suchpaid, notice would have necessary, exceptingbeen
and andemand commencingas is the statute beforealways required by
action thebeinganagainst executor. act in such caseThe unlawful

intestate,unlawful ofhim, rightact of the and known to theof course
action uponmust notlifetime,have accrued in his and would depend
the mustcase,executor’s In demandstatutorysuch theknowledge.

case,be estatemade thebefore the suit can In thisbe maintained.
beenhaving claim, havingbeen settled in notthe thecourse,insolvent

presented thebybefore the pleadings,commissioners as appeared
would to re-barred,be is madeand in this state of facts the attempt
cover the amount of the executor de lonis propriis.

It hadbeing conceded that his co-executorneither the nordefendant
any note, trans-usuriousof in or ofknowledge any anytheinfirmity
actions beingand the notebetween the testator and the plaintiffs,

toand authorizedgood, pay,one which the wereprima selectmenfacie
and accident, it seems en-there no of mistake orbeing pretence any

of law.tirely clear that no violationthe defendant has ofbeen guilty
:He had it as sucha to treatright to to andbelieve the note be good,

town,he had a of theto deal with as theright agentsthe selectmen
moneythisauthorized to receiveto settle their debts: he had a rightjust
init theas and to usetestator,histo the estate ofmoney belonging

settlement of that estate.
of the stateIf it had notifiedmade to that had beenbeen heappear

had set-heof facts on beforeof town is foundedwhich the claim the
full knowledgehadtled the and hadestate and over the money,paid

havemightof of,the usurious some questionstransactions complained
facts, asofarisen stateexistingwhich do not now arise. But in the

maintained,bemade I cannotby case,the think this actionapparent
and a nonsuit was ordered.rightly

notdefendant,theobjections byThe in the of trialtaken course
con-beennotcase, havebeing for ofnecessary the determination the

sidered.

J., concurred.Ladd,
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*Rand, executor,C. This is an of anJ., per-C. action to recover
takensonally, his testator his lifetime.usury by during

of1864, Merrill,December town10, testator,Moses the lent the
Ossipee $3,000, Februaryand took that sum.the note of the town for
24, he lent the town a Interestmore, and took note therefor.$2,000
was the ratetime,these notes of from to atpaid upon Merrill,Moses time
of 8 per 17, 1872,cent. these two surrenderedFebruary notes w'ere
by Moses Merrill to the and that date fortown, he took a new note of
$5,000, Loissigned by the selectmen of the town. The anddefendant
Merrill were the and Merrill.executor executrix of the will of Moses

13,February 1873, treasurer, bythe town of the selectmenauthority
of Ossipee, paid to Lois Merrill which was the$2,000, endorsed upon
note, 22,dated theFebruary 17,1872. 1873, the treasurer paidSept.

note,balance of said $3,424.10,to to Theamounting the defendant.
“money was to him as Merrill,executor of and withoutpaid any

on his of ofknowledge any by usury.”reasonpart infirmity
It was not the de-byclaimed the that had toplaintiffs they paid

fendant, or to the Lois as orexecutrix, Merrill, any money usury,
any $3,424.10.other than the sums of andmoney $2,000

It was hadby defendant, denied,claimed the and not that he ac-
counted for the full sum in hishe received settlement of account.

It is duty.that the defendant has more than hisplain nothingdone
There hands,comes into his as executor, bya note the selectmensigned
of it,in and wasOssipee. He collected it. There was no heusury

notes,not aware that any usurious interest had ever been on thepaid
which went into the consideration of it. To hold that he made himself

in courtpersonally liable would be a conclusion which theany way
would reach with and in obedience to somereluctance, only rigid prin-

of law.ciple
It is said that these of usurious interest arepayments payments upon

note,the and should have been endorsed note.theupon Suppose
they in that itmight they mightbe is clear thatregarded light:

note,also he as of distinct from theregarded moneypayments
to recover which town would an action Mosesthe have against
Merrill, estate; and, if usuri­or his the note and the ofpayments—
ous other,interest offset can there beagainst anybe eachmight
doubt that, after town had fit to in its actionfull,the seen the notepay
would be toone to recover back the sums of usurious interest paid

Merrill,Moses an to a validanyand not action recover back ofportion
;note v.to his executor ? Clark 6 Met. 296paid Phelps, Butterfield

Kidder, ;v. 101;8 v. v.Pick. 512 8 Mass.Flagg,Gardner Thompson
121;v.256;8 Mass. Chadbourn 10 Mass. LittleWoodbridge, Watts,

White,v. 8 N. H. 276.
Judgment affirmed.

* Smith, J., having presided circuit,at the did not sit.


