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that inven-tax. to haveseekingthe Neither nor the arethey petitioner
infor-was anythat if theretory clear,It to mechanged. veryseems

it can be contendedin howmality the course I seehardlypursued (and
that theby acquies-andthere that was waived curedinformalitywas),

of allcence the concerned.parties
or theIf the townFurther : I think too late.the comesobjection

hadthat thereselectmen desired to avail themselves of the objection
tonot their time51,been a ofwith section 4compliance chapter

for hearing.make it was before the was sent to a committeepetition
cases,practiceIt analogouswould in allbe and to theunjust, contrary

of ato chancesthe town to a and take thepermit hearing,intogo
them,in it isreport againsttheir and when find thatfavor, then, they

mat-snatch from his a technicalthe the fruits of victory bypetitioner
ter of ofthis kind. I amounted to a waiver thethink conducttheir

if at anytakenobjection, that it have been availableadmitting would
ofstage the proceedings.

Case discharged,.

Hill v. Goodwin.March 21, 1876

town-Mandamus—Elections—Correction town records—Government ofof
meetings.

declared byIt is the of a the votes as publiclytown-clerk recordduty to
the ministerial.moderator. His in this isduty purelyrespect

of a to record the pro-A mandamus will town-clerkWrit issue to compel
moderator;—theof a declared byasceedings publiclytown-meeting,

also, to to such declaration.correct his record to conform
the of theThe rules for governmentmoderator has the power prescribeto

altered the Theto be town.byover hemeeting subjectwhich presides,
in force for theare not govern-rules of parliamentary law (so called)

moderator,thebyment of far assotown-meetings, prescribedexcept
to alteration thesubject town.by

Hillsborough County.

of theten inhabitantsPetition, mandamus, byfor a filedwrit of
defendant,that theof Mason, complainingand voters the town oflegal

ofthe proceedingsto recordis town-clerk said omittedtown,who of
and9,1875, thatof Marchannualthe held in the afternoonmeeting,

forenoon is incor-in therecord, him,the as of thebymade proceedings
to cor-his recordto amendrect, and that bepraying he commanded

headmits thatwith the of the defendantfacts. Therespond answer
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afternoon,omitted to in therecord certain that took placeproceedings
andillegal,for the reason that the in wasthe forenoonadjournment

; byandtherefore that no held in the afternoonlegal wasmeeting
Thereason of certain other to taken place.haveirregularities alleged

facts in of the court.sufficiently appear opinionthe

forWadleigh Wallace, the petitioners.

Gross Burnham, for the defendants.

J. has taken in thisSmith, A amount of beenvery testimonylarge
much of I have to considercase, which is endeavored theconflicting.

same with all of the case demands. The factsthe care the importance
are these:

Mason, March,The annual ofTuesdayin on the secondmeeting
1875, thedulywas John S. one of petitioners,warned. Spaulding,
was the de-moderator, Goodwin,elected and acted as such. Daniel
fendant, was office.town-clerk, Agreeablyelected and theaccepted
to a to votevote, Article 2 and the meeting proceededwas taken up,
for and of the voters had'thrownstate officers. After mostcounty
their to the choice ofballots, a arose to proceeddiscussion whether

4, 3. Severalunder Articleunder Article or selectmenrepresentative
motions Considerable time waswere made without to vote.being put

in of the townconsumed the discussion of had been the practicewhat
ofin to the election select-when a new motion toyears previous, proceed

tomeetingmen was made and The then commenceddeclared carried.
athrown,for first when motionvote selectman. A few votes had been

for firstwas made and in select-votingto use the check-listadopted
man, votes hadwas of the thatthe ballot-boxWhereupon emptied

cast, thecommenced, checkingbeen and a the clerkballotingnew
hador votes beennames of those When fifteen twentysomevoting.
had notthrown, whether personsthe clerk of moderatorinquired the

informed the mod-whose had not He alsovoted names been checked.
he unless better ordererator could not check names of those votingthe

names,and soon to check moreany alleg-was he declinedpreserved;
a it on of the disorder.as reason that he could not do accounting

that the clerk refusedThe-moderator informed thethereupon meeting
was toof motion then madeto check the names those Avoting.

renewed,immediatelywhich motion waswas defeated. Theadjourn,
to 2made toand defeated. a motion wasagain Immediately adjourn

p. took till thatm.,o’clock which was and an adjournment placeadopted,
transacted thesehour. No new business was introduced or between

to the meet-motions It is whetherquestiona controvertedadjourn.
ofa dealon, and goodwas while the wasing disorderly voting going

on thehas been taken witnessesManyevidence thisupon point.
confusion were verythe defence that the noise andof testifiedpart

at theto sameseveralby speakoccasioned persons attemptinggreat,
tohall and to the deskrush of about thetime, byand the voters
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votes; of addressingtheir and that the while thedeposit one speakers,
num-more of Anby equalwas hissed one or the audience.meeting,

ber more dis-of for the testified there was nowitnesses thatplaintiffs
occasions,than usual on and that there was noturbance such difficulty

in and the of thereadily transacting meeting. Anybusinessproperly
atevidence, truth,to this or to arrive the exact isattempt reconcile

; whole,attended the the seems todifficultywith but evidence, upon
to the that there was no confusion or disturbancepoint conclusion such

as to the is no evidence fromobstruct the business of Theremeeting.
ofany offered,the witnesses that violence or was or orany force used

that orintimidation of was or saidany anythingvoters donoattempted,
that fullthe and action of voters. The evidence failsprevented free the
to show wasthat there such disorder or as the clerkjustifiedconfusion
in to check the ofrefusing voting.names those

The was at in afternoon,called to order themeeting bytwo o’clock
the moderator. Here the evidence is the witnessesagain conflicting,
for the that the for firstdefence ballots throwntestifying selectman

box,before the notwere taken from the noradjournment any informa-
tion given meeting whythe the without using theballoting proceeded
chock-list. the hand, testify,On other witnesses for the withplaintiffs

thatequal the moderator informed the thatpositiveness, meeting the
balloting must without the because of refusalproceed check-list, the of

names;the clerk theto check and that ballot-boxthe wasthereupon
of votes thrown andemptied the before the a freshadjournment, bal-

for selectmanloting do,first commenced. All the however,witnesses
agree, that no objection bywas made one to withoutany proceeding using
the check-list, and that the town-clerk and selectmen made no remark

“or the to Ceterisexplanation upon meeting.thesubject the-paribus,
oath of done,one who a issays he saw more thanthing reliable the
oath of whoanother was and did see it.not It does not fol-present
low it;that it did not he did not seebecause thishappen is—and

true,particularly when we and ofconsider the confusion want order,
and done,to understand what is whichinability usually inprevail

C. in v.town-meetings.” Gilchrist, J., Kimball 19 N. H.Lamprey,
evidence,215. the and itUpon weighing siftingwhole as well as it is

itpossible to thando, to be more thatappears probable otherwise the
ivitnesses not testifyare mistaken who that the moderator did inform
the in themeeting afternoon that the to theclerk refused check names
of the and thatvoters, the moderator emptied the ballot-boxthereupon
of the ballots thrown before the adjournment.

The forballoting first commenced for thethereuponselectman third
time, and ofproceeded check-list,without the use the without objec-
tion from any disturbance,and and insource, without resulted the
choice of John S. Hiram D. Richardson and Luther A.Spaulding.
Blood selectmen,were thirdelected second and Messrs.respectively.
Russell and didBarrett, board, clerk, vote,of and the not andthe old
refused to inassist the moderator and andsorting counting votes,the
the clerk todeclined record of the The votesany proceedings.make
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old boardstate and officers and counted,for were then sorted thecounty
de-therein;of selectmen and clerk the result wasaiding and publicly

wasthe motionmoderator, byclared the and recorded clerk. Aby
immediatelyto and voted down.then made The motion wasadjourn,
made, whenrenewed, and voted The motion wasagain againdown.

” ““ Toout,the moderator To what time? One criedinquired person
aandJuly;” another,4th of “To 9 o’clock this evening;”the

“ thestatedthird, 9 o’clock to-morrow morning.”To The moderator
“ theputbe to to 9adjourn morning,”motion to o’clock to-morrow

vote, meetingit thecarried,to a and declared andsame pronounced
vote not ques-to nine o’clock of the next forenoon. The wasadjourned

in theday,and Barrett theduringtioned. Russell were wholepresent
Goodwin,the moderator and D.bydesk town-clerk. Danaoccupied

ab-defendant,third the of wasboard,the member of old and son the
from the state.sent

andBarrett,Russell,the of the ninth ofevening March,During
thedown, down,or be the ofGoodwin took caused to taken copies

beingatand the town-house andpostedwarrant check-list post-office,
in and Barrettexistence. The same Russellonly eveningthe copies

thetransact27,a for a be March tomeeting,warrant to heldposted
offi-business, townthat no for choice ofusual town article theexcept

selectmen, andThe was thewas inserted. town-house locked bycers
theandhouse,and check-list hisbywarrant taken Goodwin tothe

his to deliverCharles,left there with son with instructions notkeys
On theto the of selectmen.any upon order theperson exceptthem

10, Massachusetts,Goodwin ofof March went into the statemorning
away duringtill Russell and Barrettnight.remained remainedand

of or from thetown,in another the two more milesday, partthe
as-after,At hour of voterso’clock,the nine or soon thetown-house.

foundtown-house,the to butaccordingat adjournment,sembled
themoderator, Richardson,locked. The with went todoorthe

Goodwin, keys,in check-of for thevicinity,house the immediate
Goodwin’swarrant; and keysand the moderator the oflist, requested

voter, window ofwas a he to surrender. Awho which refusedson,
raised, gained,then wasthroughtown-house which entrancethe was

entered,of door and thethe the The voters thenand bolt removed.
asconflictingthe to order. The evidence ismoderator called meeting

anotherthe Goodwin andthe time wasmeetingto opened, young—
min-defendant that it from fifteen to twentyof the wastestifyingson
twothe whileten o’clock when the moderator came for keys,utes past

it was from fifteenwitnesses with thattestify equalother positiveness
Consid-theten when wasmeeting opened.to minutestwenty before

ofthe timeof theirwitnesses, knowingthe situation the means ofering
itit, ap-motives and to mistake or misrecollectand their interestday,

are correctthan that latter witnessesmore otherwise theprobablepears
ten o’clock.the was beforemeetingtheir recollection that openedin

and JohnswoEn.by ballot,0. Reed was chosen clerk temporeJames pro
tocalledHiram D. the wasRichardson, meeting■S. and beforeSpaulding
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Taft, peace,a of theorder, justicetook of Jamesthe oatli officebefore
moderator,who acted asmade a of that fact. Spauldingcertificate

and Blood declinedin desk as selectman.Richardson was thepresent
forto A ballot was taken repre-serve as selectman, and was excused.

B.Johncast was eighty-three.sentative. The number of voteswhole
was de-had andseventy-one,Hill had twelve, and John S. Spaulding
Wholeclared for third selectman.elected. A ballot then takenwas

allhad thirty-nine,number of Whittakervotes, seventy-five. George
and,elected,others wasWhittaker declaredthirty-six, George—and

ofoaththemoderator and tookbeing before thepresent, appeared
thenoroffice. warrantThe was then dissolved. Neither themeeting

check-list, theoneither, the meetingnor a of was atcopy present
tenth of March.

maketoThe new meeting,board of selectmen acalledsubsequently
; buttownthe annual of theandappropriations the businesscomplete
neverthe meetingwarrant was board,taken down the old and theby

was liolden.
At bythe of Marchcalled to heldmeeting be on the twenty-seventh

the old beforeboard, John B. Hill was swornmoderator,elected and
dissolveRussell, chairman of tothe old board. A was mademotion

Thethe carried.meeting. voee,The vote was taken viva and declared
result votewas and a Thedivision of thedisputed, house demanded.
was divi-taken Aby hands,the show of and declared carried.again
sion of moderator,the house was demanded, but theagain byrefused
for divi-athe reason that tothe hand-vote taken wasjust equivalent

house;sion of dissolved,the and the moderator meetingdeclared the
Russell,and immedi-board,left the chair. the chairman of oldthe

announced thatately chair,the moderator had and calledvacated the
for a new election of moderator. A taken, resultingnew ballot was
in the reelection of Hill. Rus-He took oath of office beforeagainthe
sell, articles,when motions were submitted to dismiss the remaining
and declared andcarried, the was dissolved.meeting again

The old board ofcalled a new for the twelfthagain meeting April,
the warrant of Marchlike that for thebeing substantially meeting

but for of selectmen.twenty-seventh, contained no article the choice
thirtyA was held on of ormeeting twenty-fivethe twelfth someApril,

of the wereonly voters The annualbeing present. appropriations
made, and the usual and wasmeetingtown business thetransacted,
then dissolved.

recitedselectmen,The new board of in to acts aboveaddition the
by office, and,done on the secondthem, made a few toappointments

not,of filed their with haveApril, Theythe town-clerk.resignation
date,since that town. Russellto act as selectmen of theattempted

and Barrett that thehave assumed to hold the elec-over, groundupon
tion on the ninth acted as select-theyof March was and haveillegal;

taxes,men of tosince,the town makingtheassessing appointments
office, and to the office.generally the duties thatperforming pertain

Most of ofthe on twenty-seventhattended the theplaintiffs meeting
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March, and to control the meet-therein, beingtook theirpart purpose
ing and fromthe old board fromprevent obtaining any appropriations
the town. or attended the onmeetingOne two of theonly plaintiffs
the twelfth of no inbut took theApril, part proceedings.

nothese that there was suchUpon facts, the claimpetitioners
in of March asirregularity on ninth and tenththe theproceedings

would Richardson, and Whittakerrender the election of Spaulding,
to the officeof contend that the town-clerkselectmen andillegal; they
should in ofbe to said the records therecordcompelled proceedings'town.

After had taken somecounty place,for state and officersvotingthe
confusion as to whether thecontest, rep­to have arisen out of theseems

were made inor should first be elected. Motionsresentative selectmen
articles, includ­quick to the third and fourthsuccession underproceed

ing to most of which no votemotions amend and to reconsider, upon—
was voters, evi­moderator,taken. with the of thebodyThe great
dently unable, the excitement thatconfused,became and were inthey

ofto of orderprevailed, labyrinthsee their out of theway questions
raised tovoted use theby meetingthe When thecontending parties.

selectman,check-list in cast werealreadyfor first the votesballoting
taken anew. Thisfrom andballot-box,the the commencedballoting

and can be noappears to have been without thereobjection,done
doubt in this was correct.that the action of the moderator respect
But to twobefore the was theballoting completed, meeting adjourned
o’clock in the It is this which the defendantadjournmentafternoon.
claims illegal,was and rendered void the Hesubsequent proceedings.

“sets forth of ballotsthat,in his a considerable numberanswer after
had toballot-box,been into were made adjourn,the two motionsput

;and a was made tothe vote taken and and then motionnegatived
was andafternoon,to in and this motionadjourn put,two o’clock the

moderator,declared carried the and the Noby meeting adjourned.
business three last motions for adjournment.”intervened between the

“record,The as made thus motions tohim, adjournreads : Severalby
till two and amidsuccession, generalo’clock were now made in quick

motion,Thisconfusion, and,one of which was declared carried.finally
it, order,action out of the adjournmenttheconsequently, upon being

and, towas a of the themeeting, owing irregu­to dissolutionequivalent
of was of them ex­larity keptfurther no official recordproceedings,

of the ballots for statewhat related to the andcept recordingcounting
;and andvotes, byand as counted the selectmencounty officers those

admits,town-clerk, thus hisfollows,” byas &c. The defendantwere
answer, that his Manual of Parliamen­record is incorrect. Cushing's

motion to istary Practice, 1856, 138, is, that “A adjourned. Rule
’£ ; in theand if it is carriedassemblythat this do nowmerely adjourn

sitting-day,the is to the nextaffirmative, assembly adjourned —unless
it willto that, rising, adjournit has come a resolution onpreviously

it thatto a in which is to Ruleday.”caseday, adjournedparticular
time beingwithout139, day is, anywithoutadjournment—“An —that
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fixed for in of than aanycase otherreassembling would, legisla­the—
tive assembly, be to a dissolution.” In note to Buieequivalent 137, the
author It is tosays, said, that a motion iscommonly adjourn always—££

;in order but this is not ofstrictly question adjournmenttrue. The
moved inmay, indeed, yet,be on the samerepeatedly day, strictness,

not without some intermediate after one mo­question being proposed,
tion to is and next motion isadjourn of, before the made fordisposed

for an aamendment toadjourning, as, example, pending question,—
or for the of is, that,some The reason of this untilreading paper.
some other hasproceeding intervened, alreadythe decidedquestion
is the same as that newly moved.”

”“If the motion first made hadto been its effectadjourn adopted,
would have been to 139,dissolve the Buie Butmeeting supra.—see
this the to do. ameeting refused If is to betown-meeting governed

theby strict law,rules of motion tothe couldparliamentary adjourn
not be renewed without some intermediate question being proposed.
The however,motion was, andimmediately byrenewed entertained the
moderator, without objection, least none from the evidence,appears—at
—and was made,voted down.again No allobjection being objection
to the immediate renewal of asthe motion must be regarded waived,

moderator,which it was entirely for the or the tocompetent voters, do.
Besides the alike,result of the two votes exactly thebeing meeting
stood, at the end of the second it atvote, where stood theprecisely
end of the first. No in the of business hadprogress beendispatch
made: the voters had said twice instead ofmerely once that they
would not dissolve the But suchmeeting. are not sufferedmeetings
to be, nor theyare in strictby deliberative,the rules ofpart governed
legislative By statute,assemblies. it is made ofdutythe the modera-
tor to andinpreside regulate the business of the hemeeting: may pre-
scribe ;rules of which be altered town andproceeding, may by the he
must order,decide all aof and make ofquestions declarationpublic
all votes Stats., 36,Gen. ch. 3. in in-passed. statute,sec. The fact,
vests him of as findmaywith the such rules he neces-power making
sary for the of the whichgovernment over hemeeting presides, subject
to alteration by maythe town. assemblies,These w’epopular presume,
are usually byover men of at least butpresided average intelligence,

rules;without in the and tointricacies ofexperience parliamentary
such officers to their tocompel govern meetings accordingpresiding

such rules would ininevitably result confusion. Howeververy great
bodies,wise or theysuch rules be for are notnecessary may legislative

to the successful or in town-meet-adapted dispatch of businessprompt
; and the a dis-ings largestatute therefore allows the moderatorwisely

cretion in rules for the of hisprescribing government meeting, subject
Indeed,only to revision the would con-intelligenttown. noby person

intend, case the of a should enter-legislative bodyofficerpresiding
tain a new of neVvanymotion to without the interventionadjourn

ofwhether that the thequestion, legalitywith or without objection,
bodyof for that reason besubsequent questioned,the couldproceedings
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although he become obnoxious to censure or removalmight thereby
for the rules of his house.disregarding

After the had twice voted down the tomeeting proposition adjourn,—
the effect of wouldwhich have to dissolve the andbeen meeting pre-

warrant,vent the transaction of any further business under that mo-—a
tion was immediately made to to two o’clock in theadjourn afternoon.
No motion,was made to it andobjection entertaining this and was put
carried, and the This ameeting accordingly was differentadjourned.

;motion from twothe voted down and there can be nopreviously pre-
tence that even under the strictest rules ever in force,parliamentary
the motion was not in order. is toclearly then,There nothing, up
this in the that can render action of thestage theproceedings, illegal

act,meeting. The defendant’s when he the of theusurped province
moderator and undertook to decide that the action of the wasvoters
equivalent to a dissolution of the was an whichmeeting, assumption
has not even a to His at oncetechnicality hang insincerityupon. ap-
pears when he to of thrown forundertakes record the state the votes

“andstate officers as and towncounty bycounted the selectmen
clerk,” afternoon,was not done till some in althoughtime the—which
he omits to in count,record that the moderator assisted thepurposely
or made a declaration How could notmeetingthereof. the le-public
gally reassemble at two o’clock to the other business undercomplete

warrant,the and to state andcould assemble finish forlegally voting
officers, and to count and iscounty declare the a whichsame, question

he has not toattempted explain.
Whether the refusal of the clerk to his official dutiesdischarge might

office,not be deemed to a of his it is notresignation neces-equivalent
clear,to It is thatsary when the withoutinquire. meeting proceeded

check-list,to the election of selectmen without the its actionobjection
was to a reconsideration of the vote in the forenoon to useequivalent
it. But tomay be,however this the defendant had no thestoppower

of it his of allow it tobusiness the till suited notions order tomeeting
officer,A minis-be resumed. subordinate whose duties are simply

terial, cannot for himself the of the moderatorjudge rulingswhether
are correct. As the defendant refused to the the busi-check, only way
ness was without the this couldproceedcould check-list. Whether be
done in for the law the list toofficers where beballoting required
used are not to But no statute thewe called decide.upon compels

inuse of it for officers. The to thetherefore,townvoting objections,
of election cannot be sustained.validity Spaulding’s

if otherwise,But this vote to use the list was limitedeven were the
by nothing,its There wasterms to the election of first selectman.

init; and thisthen, to the of the other two withoutprevent election
view the election of and cannot questioned.Richardson Whittaker be

But it is and counted theclaimed that the moderator alone sorted
is,for The of that the selectmenvotes selectmen. the statuteprovision

votes, and thatand shall assist in and thesorting countingtown-clerk
Gen. Stats.,no inother shall manner interfere therewith.anyperson
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To hold otherwisech. is28, directory merely.sec. 12. This provision
would, byof their successorsto defeat the electionallow these officers

Rus-Goodwin,to in and the ballots.refusing sorting countingassist
the moderatorsell, byand nottheyBarrett that weretestify requested

athat makesto is in the statuteassist in the There nothingcount.
in theirand countedrequest pres-The votes were sortednecessary.

con-On theence. to their assisting.There was no attempt prevent
thenot considertrary, pro-admit because didthey theyrefrainedthey

votesis that thesuggestionin There noceedings legal.the afternoon
did notdeclared, oneeverywere not and nor thatcountedcorrectly

who had; no votedanyvote who and there is that oneproofdesired
not a contended for the defendantbyto vote. The resultlegal right
would and of annualelections,bo of our of annualsystemsubversive
accountability to the people.

mustdayThe at to the next benightto theobjection adjournment
Two motions made tooverruled for the reasons before weregiven.

todown,and the of which was a refusalwere voted effectadjourn,
ad-was renewed toimmediatelydissolve the The motionmeeting.

It is seriouslyThe moderator “To what time?”journ. inquired,
not this Thecontended that the moderator could make inquiry.

very the has assumed to set aside theground which defendantupon
is, adjournof this that motions to were made whichproceedings meeting

were not in to the strict rules of law.accordingorder parliamentary
If is third at was not incorrect, nighthe then the motion to adjourn
order, and it was not but that the moderatoronly necessaryproper
should to a differentwith a view before theinquire bring meeting

from twice defeated. In answerproposition that which had beenjust
;to his ; one, Julyanswers returned to to 4inquiry adjournthree were —

p. ; third,the m andsecond, to o’clock the to nine o’clock the nextnine
forenoon. It that the last was the time foronlyis obvious proposed
the in hisseasonable transaction of the business.remaining Cushing,

that sum and shortestManual, 87,Rule down the rule thelays largest
shall in a that innote,time first: he the rule thesays,be butput

and intime,United is the sum and shortest thelargestStates senate
andCommons, largestHouse of in the smallest sum timeEngland,

however,shall be no what the parlia-first. It is ofput consequence,
statute couldmentary by pre-rule is on this The moderatorpoint.
vote thedid, proposi-scribe his own and that he torules, by putting

tion to the next withoutmorning, objection.to nine o’clockadjourn
The declared ac-adjournedwas and theproposition carried, meeting

in this asTo hold that was suchcordingly. any irregularitythere
“ atstickingnext would be thedaywould affect of thethe proceedings

” of things.rather than the substancebark regarding
inand of the town-clerkboard of selectmenThe conduct of the old

March,on the 10th ofof meetingto defeat the theattempting holding
check-list, thereof,and the copiesandthe warrantby carrying away

It is quite ap-without excuse.town-house,and of waskeysthe the
andmeeting,the annual preventto break uptheir wasparent object
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the success of town-clerkthose did not them. Theagreewho with
Gen.being itabsent, became tonecessary elect a clerk tempore.pro

Stats., ch. 39, legallysec. 13. No Mr. notreason Reed wasappears why
elected, in thenor why the record him should not be enteredkept by
records of his absencethe town. to thatThe defendant fails show
just over bythe of necessi-line the state the was occasionedduring day

;ty while town-his of thecheck-list, keysthe andwithholding warrant,
inhouse, the thatabsence of evidenceany is conclusiveexplanation,

he was with and transactionconspiring Russell Barrett to theprevent
of business on the ofday the adjournment.

The with-defendant, and and andBarrett,Russell securedhaving
held the andcheck-list the waswarrant, necessity compelledofmeeting
to proceed without them. No the electionbeyondbusiness was done
of and Norepresentative Blood,third selectman in of declined.place

wasquestion arises Thathere as to the election of representative.
adjudicated June,theby house of in whose jurisdictionrepresentatives
was andexclusive final. the electionNo reason has shown whybeen
of theWhittaker should be was toquestioned. What, then, prevent
new board of dutiesselectmen from theandentering upon performing

month,of their office? And anearlyforNothing. undertook,they
to act in notthat and doesthen what reasoncapacity, resigned—for

inappear didbecause not wish to become involved; probably they—
the and them,troubles involvelitigation that were then tothreatening
and all others who forthwould not in the claims thebyacquiesce put
defendant and his associates.

By statute, Messrs. and the ofBarrett Russell could hold office
selectmen until the March,next annual ofmeeting Tuesday(second

and until should in1875), others be chosen and sworn their stead.
Gen. Stats., 37,ch. 9. ofsec. That in the forenoon Marchevent happened
10, 1875, onRichardson, 9th,when Messrs. and elected theSpaulding
were sworn before andTaft,James a of the thejustice properpeace,

him, Whittaker,certificate thereof was bymade Mr. elected on—and
10th,the was sworn in The term of the old boardopen town-meeting.

having ceased when their it issworn,successors were immaterial
whether the new board Itentered their duties or not. is suffi-upon

ifcient they were sworn. The ofresignation the newsubsequent
board could not have the effect to reinstate the old board. After they
had office,once ceased to hold short of away,the there was no new

thatelection, would them claim to office. Thegive any the statute
out apoints plain and for such vacancies. Gen.way fillingpracticable

Stats., ch. 39.
amI for these to hold that Messrs. Barrett andcompelled, reasons,

Russell ceased to hold wasthe office of selectmen when the new board
in,sworn on theythe forenoon of March Since that time10, 1875.

have clearly been have no more oroffice,the and.usurping authority
it ofto hold than two in the town Mason.right otherany persons

for writ notoughtCounsel the defendant contend that the to issue
of frombecause the serious that must flow theconsequences declaring
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fromthat resultmayconsequencesof the old board void. Thedoings
notarewhich weof importance,sucli a a gravestep questionpresent

of theirtime, validitytheVery likelycalled at this to examine.upon,
indrawnwill bethem,acts, byand of the acts of the officers appointed

of regret.is a matterin this townquestion. The condition of things
andresisted, up,suits are springingThe collection of istaxes being
forthe relief prayedbad But to refusefeelings being engendered.

electivethewould andimmunity allowingbe toaffording usurpation,
franchise to be degraded.

“ thethatIn laid downclearlyBell v. H. it473,53 N. wasPike,
toof the townof the clerkpower court, mandamus,the toby require

facts,the upon applica­amend his record so as to make it accord with
Thetion is not to be disputed.of shows aany legal right,whoperson

an errorrecords; byrecords the affectedrightsare and whenpublic
granted,in bewouldcharacter, generallythem are of a the writpublic

as shown ex debitojustiticePmatter of a casecourse, beingupon proper
“ thatandThe and equitable right,must show a clearapplicant legal

* **there is no for its enforcement.other specific legal remedy
a failurebeingThe mandamus to preventof writ ofobject thegranting

it fol-remedy,of and to an immediate and efficaciousjustice, provide
nugatory,it would belows that it not if whenwill be granted, granted

** *in Soinutilia.accordance with non admaxim,the Lex coget
vain and fruit-the court will if it it must beit,refuse be manifest that

less, useless,or or cannot have a beneficial effect.”
Somersworth, 511,H.To 39 N.the same is Hall v. Selectmenpoint of

Bellows, J.where some of the authorities are collectedleading by
this writ toit is cleardown, oughtthe rule as thus laidApplying

issue. in is aofficer, questiondefendant is a and the dutypublicThe
1. Itone, 37,Gen. ch. sec.public by Stats.,statute.clearly imposed

it a matter of thelaws,concerns the of the and isdue administration
town,of the thathighest to the residents and tax-payersimportance

taxes,the of their subordinatemanyofficers who assess their appoint
”“officers, affairs of the townand in all thegeneral manage prudential

elected for37, sec. should be such as are(Gen. Stats., legallych. 2),
which theythat a to the officerightor at least have colorablepurpose,

cor-claim and exists forremedyto hold. No other specificadequate
should not be turnedin thethe error records. Therecting petitioners

an amend-obtainingover to and ofremedythe doubtful insufficient
thereto, asincidentrecords, delayment of to andthe nor the expense

vital for thema in suit it becomemaycollateral whereanyproceeding,
to show character of these records.the defective

in thehavingAll interesteddirectlythe of the town aretax-payers
in this case comestakentestimonyrecords the truth. Theexpress

hundredfournearlyfrom and coverswitnesses,differenttwenty-eight
hard-a greatIt beis wouldpages, and, many conflicting.on points,

avail himselfmaytown,this whoto inhabitant ofship eachcompel
as toillegal,of these selectmenhis to resist the acts oflegal right

ofthereto,risk and trouble incidentthe with theuncertainty, expense
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as atruth,an to theobtaining amendment of these records to conform
collateral proceeding.

ofThe defendant, town-clerk, doingsof to theduty the as record
minis-moderator,the annual aas declared isthemeeting by purely

terial whatever.discretionduty, judicialthe exercise of noinvolving
stat-byThe asofficers,duties of eachappropriate prescribedof.these

ute, Pike, and thewere in Bell v.fully impractica-discussed supra,
hismaketo of the clerk tobility, say allowingof thenothing danger,

moder-record different from as announced theofficially bythe results
ator, considered, and his so to do most emphati-are there fully right

norofcally denied. It is also clear that neither thesevery plaintiffs,
orother has of statuteany interested, given byactionperson any right

law, to amendat common this to the defendantprocess compelexcept
main-his to truth. this suit can berecord the Unlessconformably

for thethese must sent with no redresstained, away,beplaintiffs
toof which while men who havewrong conspiredthethey complain,

haveandtown,the lawful transaction of theof the businessprevent
inundisturbedtwo of its leftoffices,most will beusurped important

the possession thereof.
itordermay“If wedone,the law a certain to berequires thing

im­it isobligation doingto be done the whom the ofby party upon
will notIf and hediscretion,he is to to hisaccordingactposed.
himselfhim tomatter, putact or even we may compelconsider the

Best,in his discretion.”motion to do the but we cannot controlthing,
in 2 B. &Yorkshire,Rex v. C. 286.J.,

258, is a caseBristol,v. 21 Pick.Co. CommissionersCarpenter of
said, that theMorton,in is no doubtJ.,much Therevery point. —“

will not lie,If thishas thesought proper remedy. processpetitioner
tribunals, mag-no Mandamus lies to all inferiorhe can have relief.

to aand to all ofistrates, officers, neglectand extends cases perform
It tois no remedy. applieswhere there otherlegal duty adequate

man-theas acts. If the beduty judicial,well as ministerialjudicial
discretion or judg-to officers to exercise their officialdate will be the

done.as to in which it shall bement, direction the manneranywithout
act tomandamus will direct theministerial, specificIf it be then the

performed.”be
a in6, equity6 Pick. wasGloucester,v. Parish in billManning Fifth
Theof an agreement. plaintiffsto thecompel specific performance

in records. Thea thedeficiency parishoffered to supplyevidenceparol
said,suit,in that andthis could not be doneheld that(seecourt p. 16)

should be for toprocess compel—“If a is theomitted, applicationvote
clerk to amend his records.”the

officer toto a ministerialremedyA mandamus is the compelproper
La. An. 334.Holmes,v. 15a ministerial act. Savagepurelyperform

anwill not lie wherethat a writ of mandamusis,rulegeneralThe
isexists; actionbylaw but where theremedy remedyatadequate

38.Clark v. Barb.Miller,will lie. 47doubtful, a mandamus
offor want aremedy specificis a summaryThe of mandamuswrit
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It is based onofone, justice.where would otherwise be a failurethere
order, and goodreasons of and to peace,justice public policy, preserve

it is to a bill in forgovernment: specific performance,compared equity
course, onlybut at thenot a of it is not as ofgrantedwrit right:

made;is thisdiscretion of the court to whom the application —and
someunless justin favor ofdiscretion will not be exercised applicants,

v. 19Graves,or writ. Stateuseful be answered themay bypurpose
351;Md. 80-99.Rem.,Ex. secs.High’s Legal

to record the proceedingsThe clerk is the personproperpro tempore
clerk, in thestandingof timewas, being,March 10th. He for the

13.Stats., 39,eh. sec.of the clerk chosen for the Gen.year.place
It is contended thatOne further remains to be noticed.objection

in name of the at-this not themaintained,cannot be becausepetition
in an-nor thebyThe was not takentorney-general. objection plea,
founded,it is well itswer, nor until Iforally.the cause was argued

andsubstance,must rather than ofbe as one of formprobably regarded
Rem., 430;as Ex. sec.such can be cured amendment. onby High

8, H.16;Gen. ch. v. 55 N. 463.Stats., 207, secs. Society Society,
But, late, ofinasmuch as it came too and the result our con-practical

other,clusions could not be its decision one or thewayaffected weby
it.have not it while to considerthought worth

A hastestimonyC. J. of been takenCushing, very large amount
attentivelycase,in this all of which has been read. Before examin-

however, to ascertain ifing what,the it seemstestimony, any,proper
are in and to this of isissue, testimonythe what mass directed.points

matter,first in inThe to which the are isregard conflict, theparties
of the clerk to with the names ofcheckingrefusal the voters.proceed

is refuse,It conceded both that did and that theby he modera-parties
tor had It is that,informed the that he refused. concededmeeting
before further was wasany done,business the tomeeting adjourned
two o’clock in the afternoon of the same day.

The states that motions and inthree were made suc-respondent put
cession, motions;without other business theany betweenintervening
and, motion,last which was to two o’clock infinally, toadjournthe

afternoon, carried,the was and so declared.
Goodwin,Mr. that this was out ofThe respondent, says proceeding

and wasorder, therefore him deemed a dissolutionby toequivalent
the meeting.of
I do not how had to a dissolu-understand what been done amounted

tion of the can than thatmeeting. everybe better settledNothing
isdeliberative a theoreti-assembly undoubtedly town-meeting(and

such,and it in is and must becally nominally mayhowever be fact)
finalthe of its own law. No doubt thejudge parliamentary ordinary

of as laid and books oflaw,rules down in the manualsparliamentary
are a aid to transaction of busi-authority, orderlyconvenient thevery

; its in and the dis-ness but rules are mattersmany complicated,
and of discus-;tinctions subtle nice thewhen various champions—and



HILL v.454 GOODWIN.

wouldtown-meetingatactics,insion a ofengage game parliamentary
meshes of parliamen-soon find invery itself theentangled complicated

allbarandalltary rules, which effectually stop proceedings,would
action, if force.bindingwere oflegitimate they any

a delib-ofhowever,All avails thethis, nothing omnipotenceagainst
where homoderator, in mattersthoseerative assembly. exceptingThe

to rule.oughtthat helaw,is bound rules as he understandsby statute
tomay appealincorrect,his who is dissatisfiedIf isruling any person

andis finaldecision, statute,thethe and its notbeing againstmeeting,
answer, any allega-inin or theconclusive. There is not the petition,

other incon-or thein the onetion of fraud. is nothing chargedThere
inwere,and the clerkthe moderatorsistent with the idea that both

it ortherefore, wasWhether,could.faith, theythe bestgood doing
with-to adjournrules that motionsnot towas agreeable parliamentary
to aa motion todenied, adjournout and and thenday should be put
en-business, iswithoutcarried, any interveningtime certain andput

the modera-ofrulingsimmaterial. from thosetirely Nobody appealed
wasmeetingtheno that the sense oftor, and there is reason to doubt

toleast reasonwas not thedeclared,and and therereally ascertained
of thethe rulingsif toupondoubt that it had been called pass upon

sustained.moderator, they would have been
in the fore-andthen, adjournedThe wasmeeting, regularly properly

in afternoon.first and assembled theday, dulynoon of the
itthat wasitin is apparentFrom the theallegations pleadings,

had in the morn-thatthis to the clerkby meetingknown time the
to thealso knownnames, and it wasto check thedeclineding

for firstthe votesto takethat the moderator was proceedingmeeting
believe, allegedInot,It iswithout the check-list.usingselectman

Itof isvoting.modewas made to thisany anybodythat objection by
in whatpartrefused to takethat individualsby thealleged respondent

by whichwereon, illegal;and that thewas claimedgoing proceedings
to be anthat they supposedthat considered whattheyI understand

they apparentlyandmeeting,had dissolved theadjournmentirregular
wasin what goingto interfere furtheranynot think it worth whiledid

moderator,that the before proceedingIt is in thealleged petition,on.
he shouldthatmeetingin informed theafternoon,the votes theto take

and didforenoon, so.in thehad been castturn out the ballots which
in The contra-in and is not issue.answer,not theThis fact is denied

Ittherefore, appearsimmaterial.is, quiteon the pointevidencedictory
ticket,on state oneand voters thefifty-twoout of one hundredthat,

whichselectman, majority,largeand for firstthirtyhundred voted —a
if itdifferent ordera vote and taken ahave newcould easily passed

the town-clerkthink, therefore, thatIthoughthad been desirable.
thirty votershundred andand then onecheck,once refused tohaving

thein without check-having acquiesced votingafter the adjournment
the of vote.list, deny legalityto thatit is too late now

in for theto use the check-list except votingAs no vote was passed
voting regular.the wasselectman,first other
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9also,It '.U’sto to the atme, day,that the nextadjournment
oro’clo ’as well of thewhether onenough, showing petitioner,the

of clear,th It that itstatement,is to eitherpondents. according
was t and not tocertain,ense of the to to ameeting dayadjourn

unusual,Iis,-ithout It not at when a motionadjou day. think, all
which,has or to of no con-put, by accident, likelybt mistake is be

to amendment,an made some onesequei suggest by sug-which is
i additiongesting to the motion. It not have beenmay strictly par-

;for didyliamen the to he but the meetingmoderator asproceed
ice,having toanswer, adjourn day,to the refused withoutaccording

ii ttle that,there reason to had mo-doubt if the moderator theput
tion to djonrn to the of that motion and motionfirst,4th theJuly

down,to m till thatadjo nine o’clock would have been votednight
and lotion o’clock,the to till 9 would havethe next atadjourn day,
been .ed. ofcai There is no reason to that the largedoubt majority
that ining earnest,met were and did not to lose their annualintend

It didmay remarked,be that if firstmeeting, also, the adjournment
¡ aamount dissolution of the it have towould been idlemeeting,

state the otes for state and officersin the afternoon. It shows,county
ei thatplainly nigh, the had not faithmalcontents themselves entire

in therefore, that,their isition. It to theappears me, taking allega-|
tions in ti andpetition3 answer withoutthe andtogether, considering

;eevidef, all,the at it is that there was noapparent enough illegality
itougwhich to vitiate of the so Nodoings meetingthe far. business

was transacted on the which the use ofday,next the check-required
list, ;the choice of theexcepting and house ofrepresentative repre-
sentatives has already anyrelieved the case from on thatdifficulty ac-
count, and error,condoned the if there was one.

I should think, then, that the to amendoughttown-clerk this record.
inThe matters to which areregard any made,issues of fact appear

immaterial;to reallybe andquite as the his will-respondent expresses
to makeingness the underup court,record the direction of the I see

no reason why he should not be it. states,ordered to do He in his
answer, allcorrectly, the material of the of the meet-doingsportions
ing afternoon,that and difficultyI think the court would have no in

him toordering make a as would show the proceedingssuch record
and validitytheir the of And I think thisday.afternoon thatduring

done on the and of and an-may be statements admissions the petition
swer, evidence,with no aid from ofexternal excepting, simply, proof
the number of votes whom,and the for at those ballot-cast, persons

Theings. town-clerk toalso to be makeought permittedtemporefro
record, in book,the the town of the secondup day’s proceedings.

An taken,immense mass of has word of whichtestimony everybeen
I read with Itcare,have and a of it more than once. islarge portion
not is in a confusedagreeable town-meetingIt thatreading. probable
it bewould difficult to find two men who see the same things,would

themand see alike. It wouldis certain that few see accu-equally
contradictions,There would of and still morerately. manycourse be
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on theside,unintentional exaggeratingdown on one andsoftening the
other, shouldtherefore,what took It is not that thereplace. strange,
be many contradictions.

I feel it evidentsatisfied, however, makethat toenough appears pretty
that towillingthe of to beday enoughmalcontents that were excited

theyresort to mean to advantageand measures retain thedesperate
humanityhad ofsupposed It not anthey isgained. agreeable phase

however,which true,is theIf,exhibited. what I have said so far is
theevidence is whichtruth of onmostly irrelevant. The the matters

oflegality first is from the petitionthe workday’s depended apparent
and answer.

This one’sanyis not warranto. We are notproceeding tryinga quo
to an shouldright office,but a mandamuswhethersimply determining

issue to and acorrect record.complete
I do not tofeel called to form or expresstherefore undertakeupon

haveany in to whoopinion regard the official of thecapacity persons
inbeen acting as inselectmen. An this proceeding,opinion expressed

which those the plead-matters as I in issuenot, understand,are upon
mat-ings, ;would of if thebe no force and everbinding anybodyupon

ter veryshould controversy, maybe drawn into the evidence appear
formdifferently from what it if take thenow,does it shouldespecially

of oral atestimony before jury.

Ladd, J., concurred.

issued.mandamusPeremptory

Bixby Dunlap.v.March 21, 1876

Damages.Master and servant—Seduction servant—Actionfor—of

aof validby virtuethe relation of master and servant existsWhen
contract, anythe case againstthe maintain an action onmaymaster

theto breakwho and induces servantperson theknowingly wilfully
contract and abandon the service.

intorts,in actions for rule isOrdinarily, compensationthe of damages
rea-andnaturallyfor value ofmoneythe such as wouldmoney damage

of the wrong-be reasonto to thesonably expected happen byplaintiff
ful act.

rule ofa liberalthe element moreof malice enters into wrong,theWhen
cir-all theand the into considerationprevails,damages jury, taking

inwhat, theirof thecumstances aswrong, give compensationtoought
the de-andreceiveit is reasonable that the shouldjudgment, plaintiff

fendant pay.


