
478 CHARTIER v.MARSHALL.

needdebt;or but thatcapital stock be acan considered suchdeposits
not be determined here.

ofstatuteLadd, J. I am of of thethe same The objectopinion.
whichand mode by1874 to aclearly was, provide simple inexpensive

lawat commonsese,the of the inter as existrights depositors they
andbank, obliga-under the charter of as well as the rightsthe

seeIbank,tions of cannotthe andmay be enforced.protected
that it bounddoes than a court would beanything equitymore of
to securedo, without statute, namely,upon proper anyapplication, —

fund,a division,rata its of a commonowners,pro among equitable
bywhich has to be usedbeen in hands of athe commonplaced agent,

thesuch forfor the of andagent profitcommon purpose making gain
fullybeen pre-It seems to that this hasview,me whichprincipals.

ofRand,sented the as well asby chief-justice by my disposesbrother
the case,whole and that need nogowe further.

overruled.Demurrer

Chartier v. Marshall.March 21, 1876

Contract to damagesland—Ruleconvey specificperformanceof —When
mi

estate,A Bin to certain real thewriting convey upon per-\contracted to
theB conductbyformance B of conditions.by preventedcertain was

had validA of the contract. A never anyof from hisperforming part
aB hadnot discover it till after broughttitle to the didpremises,but

B subse-in to of the contract.compel performancebill equity specific
Held,title. thatthe of the thepremises party havingboughtquently

to sum in him inplacewas entitled recover such as woulddamagesB
Athe same have been in had his con-that he wouldposition performed

tract.

Hillsborough County.

Equity, a contract,in the ofspecificBill to performancecompel
in isto estate Nashua. It the samewriting, conveyin certain real

in 51 N.case H. 400.reported
master, thatwas sent from it appearedThe cause to a reportwhose

cash,in and2, gave$100October theHoag, 1865, defendantpaidone
$100,offor $500,his note inpayable paymentshim promissory yearly

On the defendant de-dayuntil theannually paid.and interest same
himtoconvey upontoto said his bond saidHoaglivered premises
said Hoaga thatof furthernote,said and with stipulationpayment
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meantime, inshould, in the said continuedoccupy Hoagpremises.
possession until all his2, 1866, conveyedwhen he sold andAugust

in $300,interest to for sum of the plain-said the thepremises plaintiff
tiff with to the defendant said sum of accord-$500,agreeing Hoag pay

;toing the and into the pos-tenor of said note the enteredplaintiff
session of thesaid and has in tocontinued theirpremises, possession
present time, 1866, wasNovember, 1867,from to when heMay,except

byof founddeprived the the defendant. From the factspossession by
the master, thatthe court has held the has doneplaintiff everything
that he do, and that and con-couldreasonably everything equity good

do, contract,science him to the ofrequired to with terms thecomply
and that thethe to the contract has caused byfailure beenperform

But,conduct of as it from the master’sthe defendant. also appeared
that had in thereport the defendant no title to the premises specified

contract, it wouldwas held that not decree aequity specific perform-
ance of H.the contract. N. 401.51

The cause is now before the court for the assessment of the plaintiff’s
hisdamages, by inabilityreason of the defendant’s to contract.perform

It master,has that,been recommitted to the who finds at the time(1)
the defendant the bond to and at the bondHoag,executed time the

2,matured, the to the in in1870,October title waspremises question
; that,the heirs D.of one Elizabeth Pierce the26,1873,(2) April

plaintiff with the title to thenegotiated havingthe parties premises,
and ;a to sum ofsame, $800obtained title the therefor thegood paying

that the in of said from(3) plaintiff, being premises Augustpossession
2, 1866, 2,1870, 29, 1866,to from toOctober Novemberexcepting
May received, for and interest to15,1867, rents on the same October
2, 1870, commission for rents and care ofcollectingdeducting prem-
ises, $500.25; in rates,that the waterexpended repairs,plaintiff(4)
and taxes, ;$132.20to that2,1870,with interest thereon October (5)
the in the introduction ofplaintiff improvements,expended including

house, 2, $97;water to that1870,into the with interest October (6)
bond, 1866,the for of saidplaintiff assignmentthepaid Hoag August,

;2,1870,and to defendant$300, $75interest October that the(7)
29,1866,in of the from Novemberpremiseswas wrongfully possession

15,1867, so that was to a suit inbringto theMay plaintiff compelled
him or said andfor theagainst possession premises, expendedequity

costs, amountfees, $49.21,counsel and above taxablefor over —which
that, was;finds is while the plaintiff right-the master reasonable (8)

bond, com-in defendant’s the defendantfully under thepossession
in of Nashua for the ofmenced a suit the courtpolice possession

ofhis a billattorney justsaid and that thepremises, paidplaintiff
suit; has his counselin the that thedefending plaintiff paid$10 (9)

; of rentbill that the amount col-in this suit a ofjust (10)$156.75
in from November,the defendant when he wasby possession,lected

to October is1866, 1867, 2,1870,to with interestMay, $82.33.

theJr.,Y. for plaintiff.Sawyer Sawyer,Geo.



480 CHARTIER v. MARSHALL.

Barrett forAtherton, the defendant.

Cushing, C. J. master,from the first of the thatIt appears, report
the defendant, when he sold had a title to itthe believed heproperty,
by taxes,sale for but that soon the bond he had reason toafter giving

thatsuspect his title thatwas not and before the bond maturedgood,
he it,became certain of and unwilling-that this was the reason of his
ness to complete the a thetransaction deed. This relievesby giving
defendant from fraud,the en-of intentional but it does notsuspicion
title him to of thatany charitable consideration which a court of equity
might have hisperhaps extended to him had avoidhe not toattempted
contract by indirect practices.

The bond 2,1870,matured and has made his re-October the master
rents,of certainport and and thatinterest account toexpenses, up

Iftime. the master’s has been made on directedreport investigations
by the court, to their views about theaccording any intimations of

Idamages, should not be to far as itinclined the soquestion judgment
has gone. I cannot, take whichmyself, view of the case makesany
those investigations material.

The plaintiff does not stand here in than as a manany other light
able and towilling his contract to letter. He isperform exactly the
not to askobliged the charitable consideration of the court in any par-
ticular. It is therefore and that shouldjust byhe beequitable placed
the judgment of the court in theexactly same betterposition—neither
nor worse than he would inhave been had the defendant performed
his contract.

contract,If the defendant had his the would haveperformed plaintiff
inbeen possession $800undisturbed all the time. He would have paid

for the property; he would have laid out sums in repairscertain
and improvements, ;and balance,received the rents and the net after

the ondeducting interest the would hishave beenpurchase-money,
to which he wasprofit, entitled.fairly

It is not tomade that the inappear affirmatively keepingplaintiff,
his tender good, ;lost the hisinterest of so that I think it ismoney right
that he should allow this interest to the time of the of thematurityup
bond.

The 1878,plaintiff to ofpaid, April 26, the actual owners the
$800,the sum ofproperty, e., $500 which to havethe he was paid—i.

the defendant for the and didpurchase-money, more. As he not$800
this tillpay 26, 1873,April and meanwhile had ofthe use the property,

I think the defendant to have on thisought the benefit of the interest
sum from the hun-maturity of the bond to time of Twothe payment.

cent,dred and sixty dollars, at 6 tointerest fromper 2,1870,October
26,April 1873, $300,would amount to that should set down$260so be
damage 2,1870, being obliged payas the to be reckoned toOctober for

26,$300 April 1873.
cent,In the same $433.27,manner with 6 Octo-interest at fromper

2,1870,ber to wouldApril 2d, 1873, amount to and the differ-$500,
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beence shouldbetween which$66.78,these two is the interestsums,
:allowed on stand thusthe thenThe account would$600.

The isdefendant ascharged follows:
Amount the con-paid by over and above theplaintiff

tract price, reckoned as of 2,1870, $260.00October
Cost of first 49.21suit,
Cost of suit in 10.00court,police
Rent collected defendant in withby while possession,

interest to 82.332,October 1870,

$401.54
Defendant is to be credited with simple interest on

1870,5$500, years, 2,to October 150.00
Discount on $500 from October to2, 1870, 26,April

1873, 216.7366.73

as ofDamage 2,1870,October $184.81
To this add interest from 2,October to the date1870,

of 22,this judgment, March 1876, 60.67
Add counsel asfees by master,found the 156.75

$402.23
isThere innothing the master’s to show thereport when expenses

of suit,the first ofand the suit in and there-court,the werepolice paid,
fore which tonothing by reckon interest.

As the plaintiff had to his maturitymake thetenders untilregularly
of the Ibond, think he ought not to thanallow anything simplemore
interest.

Ladd and Smith, JJ., concurred.
Decreeaccordingly.

v. Parker.Stark March 21, 1876

Mling testator.will—Domicileforeign probatecopyof of of

will,An in a foreignauthenticated of a and the thereofcopy probate
1, 50,be filed in our court of under sec. Lawscountry, cannot ch.probate,

1868,if in this stateof it that the domicileof the testatrix wasappear
the time of herat death.

Hillsborough County.

ofthe countyfrom the of of forAppeal, probatedecree the judge


