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theirthat all together,the are consideredseems clear when provisions
deceased,is that of every personthe willmeaning quite plain, (1)—
must bestate,thisthe time of his was inwhose domicile at decease

; of thehere and that an authenticated copyfor probate (2)presented
hadhein or state wherecountywill of a deceased theprovedperson,

thereof,of to the lawsdecease,"his at time his accordingdomicile the
inofficefiled in theprobate probatewith a of the bemay, copy thereof,

state, where the deceaseddecree,in this aany hearingafter andcounty
there-will and the will willmightleft which theproperty upon operate,

in thisthe so found state.upon propertyupon operate
tohowever, if,contends that an issue submitteduponThe appellee,

at time ofshould find that of the testatrix thea the domiciletheyjury,
state, not effectiveanyher was in this the verdict could producedecease

the his counsel Suppose, upon appli-result. In argument, inquired, —“
will,in for the that should coincidecation to the court Canada court

:hasfindingof from whose Mr. Starkprobate appealedwith the judge
” us, it not beAs that is before needwhatis to be done ? notnowquestion

Mr.that, unlesshowever, be,likely, mightnow decided. the resultYery
must beour statutes ithere, byParker the willshould whereproduce

of testa-if the domicile thefor should findtheprobate, jurypresented
thenhere, it,has he cannotor if he so conducted that producetrix was

and testatrix wouldin this estate of thestate,it could not be set theup
had died intestate.thoughadministered as shebe

of the domiciledemand that ofquestionI think the the appellant,
a should granted.be tried beby jury,

sustained.Appeal

forAn issue was and sent to the circuit courtframed,accordingly
trial a jury.by

Mar. 21, 1876.Kimball v. Russell.

Extent against highway surveyor.

66, 24, have issueStats., ch. sec. selectmen not toauthorityGen.Under
a for an ofsurveyor high-an balancehighway unexpendedextent against

list.on hisway taxes
ministerial,an extent for taxes to bethe act of seemsissuinggeneral,In

and, for a sum due,if issued than is the be nolarger process protec-will
the officer.totion

Hillsborough Circuit Court.From

andone of thebrought plaintiff, selectmen,the who wasCase, by
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Mason,for in town ofyear 1870,also the thesurveyor againsthighway
defendants, 1871,the of for the foryearwho were selectmen said town

him ansurveyoras such extentissuing highwayimproperly against
for his taken and sold atdollars,one hundred waswhereby property

satisfyauction to the same.
Plea, issue.generalthe

to found forreferee,This was sent a who the andcase plaintiff,
in the sum ofassessed the damages $120.17.

defendants,At of the the referee thethe request reports following
facts him and his of lawby questionsfound :proved, rulings upon

was duly 3,The chosen in district No. inhighway surveyorplaintiff
said in andtown, March, 1870, bywas the oath ofqualified taking

bylaw. 27,1870,office the warrant with theApril list ofrequired
taxes his hands. Thewas in taxes on the listplaced amounted to
$1,032.88. was in andform,warrant the usual in itThe the selectmen
fixed to allowed for labor of inkinds,the be differentprice accordance
with the statute.

in and laborThe received on said list theplaintiff money sum of
inhalf of which sum was labor and$1,008.05, about the balance in

$14.12sum ofmoney. residue,Of the the was not collected, for the
that thereason some of were unknown to theparties and othersplaintiff,

had attemptremoved from was madetown. No to collect of thisany
distress, no itby selectmen;amount and of was abatedpart by the

but the finds that this amount was not collectible,referee and that the
faith,in and that he shouldgoodacted not beplaintiff charged with

same, unlessthe amount of the the foregoing statementupon the court
shall of a opinion.be different

$10.71Of sumtaxes,the non-resident the of was uncollected, and
itthe made to collectplaintiff attempt byno sale of the orproperty,

;otherwise and the referee finds that the same were illegally assessed,
and that the should not withsurveyor be their amount.charged

June,In defendants called on1871, the the inplaintiff, accordance
statute,with the to account of the taxesrender an on his list. June

1871,10, the showed to the andefendants accountplaintiff which had
inin which he hadmemorandum-book,been akept pasted the warrant

tax-list; it,with the and and tothey examined objected sundry items.
July the furnished them with a3,1871, statementplaintiff showing
the total not ofreceived, anyamount but items thegiving expenditure;

aand short time before was issued hethe extent furnished them with
a detailed statement of the This accountexpenditures. showed that

plaintiffthe had himself with the sum ofcharged $1,008.75, as
onreceived said which sum the find asreferees a fact waslist, all he

thereon;did anreceive and that he claimed allowance for labor per-
and offormed materials furnished to the amount $1,043.64, showing

in $35.59.a his favor ofbalance
sum ofthe items to was theAmong objected $46.75, forpaid a

evidence to show that there wasThe tended noscraper. scraper
in the district obtained forbelonging which could be the use of the

yol. lyi. 31
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forit, paidand for thisdistrict, reason the andplaintiff purchased
pricein Thethe funds his handsit to the district.belongingwith

as heandfaith,and thereasonable,was inactedplaintiff goodpaid
shoulddo; hehe was authorized to thatand the findsrefereesupposed

becourt, facts,that shallunless thesum,allowed theupon foregoingbe
contrary opinion.of

B. Barrettto sum $13.40,defendants the of allowed E.objectedThe
a formerdone in ofyearswork and under the directionpreviousfor

thatfindsand for which he had not been The refereesurveyor, paid.
andaccount,of the was notclaim in hisplaintiffthis properly charged
thefor unless,entitled to be credited it on his uponis not account,he

facts, the court should be of a differentforegoing opinion.
to sum of the$18.50, by plain-defendants theobjected chargedThe

heafter1871,account for work done in monthin his the oftiff April,
hisinqualified,and and beforechosen the warrant was placedwas

necessary,The toevidence tended show that work washands. the
thethatreasonable;the were findsthat andchargesand the referee

foregoingshould be allowed theunless,for the same,plaintiff upon
facts, the court should hold-otherwise.

$47.50,tocredited himself with items, amountingThe threeplaintiff
aandbridgesfor lumber andwere stone for the of tworepairwhich

select-said district. The that thein evidence tended toculvert prove
to the plaintiffdid not fix the be for but thatprice paid same,themen

froma and a that furnishedwhat hepart purchased part;furnished
hewhichfor,lumber he a reasonable and thatcharged pricehis own

findsfair for;he a and reasonable and the refereepricepaidpurchased
facts,forbe allowed the same, unless, foregoinghe should thethat upon

hold otherwise.court shallthe
for hishimself, allowed,credited and claimedThe to beplaintiff

$3and histwenty-seven tools, per day,for the ofdayslabor useown
$2.50 to showfor tendeddays day.thirteen The evidenceperand

and afurnished all the tools needed, except ploughsthat the plaintiff
carts,of tools.consisted and such-likeThey chains, drags,scraper.

in tools,no fixed the warrant for the use of such but thepriceThere was
1870,selectmen, for the verbally the to beyear fixed allowedpriceother

that,and the finds all cir-day;labor at referee underperfor Ms $2.50
cumstances, of histhe the for use of tools and forcharges plaintiff the

reasonable, him,and and should tojustwere be allowed un-his labor
facts, the court should of aless, foregoingthe be different opinion.upon

$3a stone-mason at to takedayemployed chargeThe plaintiff per
in district,the stone-work a certain said which sumbridgeof heupon

to be credited with. The evidence tended to show that thereclaimed
in suchdistrict, work,no the suitable to take of whosechargewas person

for less than that and wascould be obtained theprice, plaintiffservices
one of the other members of the board for that to em-by yeardirected

do and intowork,to the the amount hisa suitable person put paidploy
a aaccount; that he did such and more than fairnoemploy person, price

the he should the sums; and referee finds that be allowed sowas paid
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unless, the court should be of a dif-charged, upon facts,the foregoing
ferent opinion.

law,The ruled matter ifthat,referee as a of the defendants, when
the athey issued it for amount thanextent, greater actuallyissued was

issued, theydue at the time when init was so exceeded theirdoing
andauthority initio,db were in form ofliable thistrespassers—were

action; to which the defendantsruling excepted.
Ordered, that onarisingthe thequestions case beforegoing trans-

court;ferred to the to besuperior rendered for thejudgment plaintiff,
or defendants,the as be ofthe court shall theopinion foregoingupon
facts.

Wadleigh for theWallace, plaintiff.

Burns, for defendants.the

Ladd, J. The in this case arise the ofquestions theupon report
referee, and inmay be considered in which aretheythe order there

collected,stated. The finds that a sum of was(1) referee not$14.12
for the reason ofthat some the unknown to thewereparties plaintiff,
and others had removed from the town. further finds thatHe this

collectible;sum faith,was not inthat the acted &e.plaintiff good
This would seem to furnish for an of taxes byreason abatement the

; made,selectmen until an I think itbut, abatement was furnished no
reason bewhy surveyor mightthe not extent withagainst byproceeded

torespect taxes,these as well in his list. I thinkanyas others the
of $10.71the referee on this was As theholding wrong. topoint (2)

non-i’esident tax, the referee finds that it was illegally assessed, and
that ais the should notsufficient reason bewhy plaintiff proceeded

foragainst not it. the Icollecting facts am ofUpon reported,(3)
that not toopinion there was such a theneglect by plaintiff account

as alone,him tomade liable an extent for that reason according to the
thinkprovisions Stats., 66,of ch. sec. 24. I theGen. (4) paid$46.75

by the offfor a could not be set in hislegally accountplaintiff scraper
to inthe the his list. conclusion onagainst Myselectmen taxes this

is based the that is no whichpoint on fact there statute aauthorizes
into the funds such anhighway surveyor invest public implement.

The him for taxes does not tomoney belong district,received theby
Iand do not find which it held thaton can beany ground highway

can kindanydistricts and own of reason is,Thepossess property.
that or ofthey have none of the attributes functions corporations.
They are and indivisions of taxeshighways highwaythemerely town,
made the from to for sake ofby year yearselectmen the convenience
and If it saidin the roads in be thatsystem thekeeping repair. title

wayto the this be in town,inscraper mightwhen the thepurchased
is,answer that a be assurveyor regardedcannot thehighway agent

of townthe to make on their behalf. Such dutiessuch a de-purchase
volve I think the of theholding referee,the selectmen. withupon (5)
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Barrettto Mr.tbe to wasrespect Barrett,allowed E. right.B.$13.40
al-not reasondistrict,could have a bill for theagainst highwaythe

aready suggested, legal having powerthat the district was not person
andato make As to lumber$47.50,contract. the sum of forpaid(6)

inrightstone for the of wasI think the refereerepair bridges, &c.,
“ timber,it. It isallowing true, plank,highway may purchasesurveyors

bridgesother of andnecessaryand materials for the repair highways
66,ch.Stats.,in their districts at the ofexpense the town” —Gen.

16; butsec. I think it does not that notthey may purchasefollow
com-such materials with which have received the taxesmoney onthey
thatforcollection,to them for aremitted when such taxes sufficient

Qarroll,v.was in PalmerThis left undecidedpurpose. point expressly
H. case314,N. the of in that318,24 conclusion the courtthough

Readingseem to much soby holding.have been strengthenedwould
showthe to this it theyall statutes seems to merelating point together,

intention on the of thevery plain legislature highwaysa the thatpart
thebyin shallin such district town be maintained and in repairkept

; anyatraised for that far asspecially gotaxes so willpurpose, they
moneyarate, materials,that the of such withpurchase by surveyor

theofby tax-list,him on his will not areceived be misappropriation
goodand infunds, that he should be allowed the sums so expended
whyhison the I no reasonfaith settlement with selectmen. see(7)

ofuseand theamount the for his own laborcharged by plaintiffthe
nottools, reasonable, waswhich the referee finds was andjusthis

also withinThe of a stone-mason wasallowed. hiringproperly (8)
reasonable,beingof surveyor’s duty,the the and thescope price paid

sum was allowed.rightlythat
legalwe have Amount ofthese views the result:Applying following
Bar­;$14.12; $46.75not nor forabated, paidtax collected paid scraper,

theinre$13.40; total, plain­$74.27. From this deduct the balance—
as$38.68account,1ns havecavor, by $35.59,tiff as shown own we

, and payto forlegallythe lance which the was liable accountplaintiff
Thevhe town on the of his of office.treasuryinto termexpiration

$100, wasissued an him for and1hisagainst propertyextentselectmen
therefore, thatand of same. It issold in satisfaction the plain,taken

have ahas a canis,suffered whether hewrong. questionhe The
inremedy this action.

forwasthat if the thebyThe referee held extent issued defendants
ex-theyit issued,amount than was due at time wasgreater thea
inliableinitio,their ab andauthority, were weretrespassersceeded

mayit beform of thinkaction. Before that Iconsidering question,this
author-to and the hadstatutes,examine the selectmensee whetherwell

actuallyissue an sumto had within- theextent, provided they keptity
con-list. such wasupon authoritythe They probablybehind supposed

is as66, 24.by Stats.,them Gen. ch. sec. That sectionuponferred
“ of the expira-in June next afterSurveyors highways shall,follows:

taxes onoffice,their of for theof term account to the selectmention
into treasury;and town-lists, balance theanypay unexpended.ilieir
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and upon their to account orneglect balance,suchpay proceedings
may be had as inby extent,them caseagainst of collectorsdelinquent
of taxes.”

What be done in case of ismay collectors of taxesdelinquent pointed
“out in Stats., ch. 1Gen. 59. Section of is follows:that as Thechapter

state andtreasurer, treasurer,each and towncounty issue extentsmay
under their hands and ;seals in authorizedrespectively, bycases law
and such shallextents be deemed executions the andagainst person prop-
erty.” 2Section for ;extents inprovides towns certain casesagainst
section 3, for againstextents selectmen to assess a orstateneglecting

;tax 4,county section Any committed,collector to whom a tax is—“
who neglects treasurer,to the same to the townor orpay state, county,
to the selectmen, or toother whom the same isperson payable, within

”* *the time limited in his warrant, extent;shall be liable to an
5,section collector,anyIf to whom tax to orany the slatepayable—“

county committed,is neglectstreasurer to the same within thepay
time warrant,limited in his and the ofselectmen the town shall judge
that there is that suchdanger collector will or unable toabscond be

thepay same, they may issue an extent foragainst such collector the
”arrear;taxes in 6,section No extent shall bybe issued the state—“

or county collector,treasurer after notice theagainst any bygiven
selectmen anthat have issued extent him asthey aforesaidagainst”* * ; 16, Selectmen,section extent a col-issuing any against—“
lector, shall allhim and.indemnify against costs toexpenses arising
him by reason of extent issued himany against the state or countyby
treasurer for tax.”the same

What authority is here extent,selectmen to issue angiven except
in the 5,case mentioned in section which has toonlyrelation state and
county taxes ? onAny balance the of aunexpended list sur-highway
veyor is to be not the butselectmen,to into the townpaid, treasury.
Gen. Stats., 66, taxes,24.ch. sec. With to therespect town topower

1,issue is, 59,extents ch. Gen.by Stats., lodgedsec. with the town
treasurer; and 16section of the same which thechapter, requires
selectmen to furnish indemnity of,the there is notspoken altogether
sensible if it they maybe understood that issue for otherextents
taxes than in I amthose mentioned 5. of thatsection select-opinion
men have no to issueauthority by againststatute extents delinquent

any when,collectors for than and incounty taxes,other state their
judgment, abscond,isthere that such collector will or be un-danger

;able to in and Ipay same,the as section 5 thinkprovided the deci-
sion of this case that But asmight put ground.be thisproperly upon

trial, bywas not takenpoint at the and has not been argued counsel
here, I byhave made therulingexamined the referee tosufficiently

that,become ofauthoritysatisfied the the toadmittingeven selectmen
issue an for balance of tax,extent the the wasrulingthe unexpended
right.

An an declared toextent is be when issuedexecution, expressly so,—
by andstate, Stats., 1;town ch. sec.county, 59,treasurers —Gen.
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itProbablyitand can be whennothing else issued selectmen.by
whereby,is in some from olddescended the writ of extendiway facias,

8, king’sthe39,after charta and statutes H. ch.magna the of 33
origiual2 But its itsdebts were collected. Inst. 19. whatever history,

of anuse,and I will not in caseform it be contended that,suppose
a hear-beissued virtue of statute is toby any state,extent of this there
natureafter has out. in thecertainlythe been sent ising process It
to befinal and not moneyof mesne sumprocess, The ofprocess.

is the docu-levied determined in some afterfinally way before and not
is in the hands ofplacedment the sheriff.

thanstate, myThe in thishistory of to back no furtherlitigation go
betweenextends,brief showsjudicialown that controversiesexperience

accounts, areand intowns their the theirtax-collectors, settlement of
difficultuncommon,not and that cases are andsuch often complicated

least,the would theanomalous, sayin extreme. It be somewhat to
officer,or oneif the had that in onelegislature such cases townprovided

officers, rightsof town a theboard render finalmight judgment upon
an execu-town,and of another officer of the andliabilities same issue

be-to comestion such into effect. such acarry judgment When case
citizens,all interestedfore a not but thejury, only all intax-payers,

thattown, are excluded from It is arguedthe tocarefully bepanel.
town,to thethe intended clothe the wholegislature selectmen, represent
withtown,duty it is to maintain the of therightswhose and interests

are thusas the indetermine, very theyto whichjudges, matterpower
absurd-bound to act for of the The monstrouslitigatingone parties.

im-to no of the renders such a conclusionsay more,ity, proposition
possible.

extent, theSo far as the sum of inmoney to be inserted theregards
is,of act thanthat in aissuing my judgment, no moreprocess judicial

therefore,issuing courts;the of an execution the clerk andby of the
to,it is care toresorted the officer or it takewhen officers mustissuing

Ordinarilywithin itauthoritythekeep byconferred them law.upon
easy to so.be for them do and treasurersState, county,will town

ofof amountthe means with theascertaining certaintyhave whether
law; and whenthem,tax has been over topaid bythe as required

amountof the has to thetheytax been havepaid only comparepart
with accuracyamount of warrant and to ascertain withlist,the thepaid

when, arises,in a andcase,But as thisthe amount behind. dispute
treasurer, is di-interestselectmen, be,or as the whosethe case may

tocollector,that of de-and hostile to the undertakerectly antagonistic
it, lands, orand final to be levied theuponcide issue process goods,

strictlyof their I be careful tobody they keepthink mustopponent,
Forthe limits or their void.within of their will bepower, proceedings

extentreasons I think the was in that if theright holdingthese referee
a amount was due,for than the wholegreater proceedingwas actually

I seeand cannot avail the defendants as answer to the suit.anfails,
conclu-action, myto a in this of andobjection recovery formlegalno

is that should on for thesion there be thejudgment report plaintiff.
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Cushing, 59,C. J. It Gen. eli. theby Stats.,to me thatappears
power treasurer,to inissue extents this is in the town anda case like
not in the isselectmen. sec. the collectorBy 66, 24,Gen ch.Stats.,
bound to selectmen,account with the and overpay any unexpended
balance to and,the town to do istreasurer, so, to befailing proceeded
against 56,in collector;the same withmanner as a but ch.bydelinquent
the of the that collectorexception single dangercase where there is the
may abscond, allauthority to an atthe selectmen have no issue extent
that I can find in inthe statute. a theThere seems fitnessspecial
provision that shall with theselectmen,the account the andsurveyor
extent for the officer.balance ascertained shall be issued anotherby
The extent, then, to of the beenaccording my matter, havingview
issued by the selectmen without cannot them inauthority,any justify
any degree.

Smith, J., concurred.

to theAccording transferred,of isprovisions the case the plaintiff
entitled to

on theJudgment report.

Wagner v. Freschl. March 21, 1876

bound the aPartners —When contractby copartner.fraudulent of

When one in a firmpartner borrows that is for the usemoney, itrepresenting
firm,of the and a therefor,note of the firmgives without the knowledge

of his but use,the to his the firmcopartners, appropriates money own
liable,will be unless the creditor or hadknew reasonable to be-ground

lieve the was notmoney firm,borrowed for the use of the or the cir-
cumstances were such as to him andput upon he toinquiry, neglected
inquire.

HillsboroughFrom Circuit Court.

Assumpsit, to a $150, 10,recover note for Dec. 1873,dated on three
andmonths, an account for loaned tomoney amounting $70.

Gustav Freschl, defendants, defaulted,one of the was and Joseph
Freschl, the other filed andefendant, affidavit that the note was not

ofthe note & Plea,Freschl Co. the issue.Joseph general
The evidence tended to show that the were,defendants at and before

note,the ofdate the atpartners, doing business Manchester under the
name and of &style Freschl Their businessJoseph Co. was the sale
of ready-made ;and thatclothing furnishing goods attended toJoseph
the sale of ;the andgoods, Gustav the books that at timekept the of


