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Cushing, 59,C. J. It Gen. eli. theby Stats.,to me thatappears
power treasurer,to inissue extents this is in the town anda case like
not in the isselectmen. sec. the collectorBy 66, 24,Gen ch.Stats.,
bound to selectmen,account with the and overpay any unexpended
balance to and,the town to do istreasurer, so, to befailing proceeded
against 56,in collector;the same withmanner as a but ch.bydelinquent
the of the that collectorexception single dangercase where there is the
may abscond, allauthority to an atthe selectmen have no issue extent
that I can find in inthe statute. a theThere seems fitnessspecial
provision that shall with theselectmen,the account the andsurveyor
extent for the officer.balance ascertained shall be issued anotherby
The extent, then, to of the beenaccording my matter, havingview
issued by the selectmen without cannot them inauthority,any justify
any degree.

Smith, J., concurred.

to theAccording transferred,of isprovisions the case the plaintiff
entitled to

on theJudgment report.

Wagner v. Freschl. March 21, 1876

bound the aPartners —When contractby copartner.fraudulent of

When one in a firmpartner borrows that is for the usemoney, itrepresenting
firm,of the and a therefor,note of the firmgives without the knowledge

of his but use,the to his the firmcopartners, appropriates money own
liable,will be unless the creditor or hadknew reasonable to be-ground

lieve the was notmoney firm,borrowed for the use of the or the cir-
cumstances were such as to him andput upon he toinquiry, neglected
inquire.

HillsboroughFrom Circuit Court.

Assumpsit, to a $150, 10,recover note for Dec. 1873,dated on three
andmonths, an account for loaned tomoney amounting $70.

Gustav Freschl, defendants, defaulted,one of the was and Joseph
Freschl, the other filed andefendant, affidavit that the note was not

ofthe note & Plea,Freschl Co. the issue.Joseph general
The evidence tended to show that the were,defendants at and before

note,the ofdate the atpartners, doing business Manchester under the
name and of &style Freschl Their businessJoseph Co. was the sale
of ready-made ;and thatclothing furnishing goods attended toJoseph
the sale of ;the andgoods, Gustav the books that at timekept the of
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himthe note Gustav on the and informeddate of the called plaintiff,
re-andshort,that firmthe had some notes to that werepay; they
innote$150,of and themade,a loan which the tookquested plaintiff

toldandGustavquestion. the note to thebrought plaintiff signed,
totendinghim that all noit was There was direct evidenceright.

showshow was but did tend todone with the the evidencemoney,what
andfirm,that the the ofloaned the on credit theplaintiff money

under the belief that liable.they were
moneyThe defendant introduced to show that thetendingevidence

inin firm, knowledgefact did not into and that had nogo the lie
due; thatto untilregard the loan some time after the note became

notthere was an or that the werearrangement understanding partners
; wasto the notes of firm without the consent of both but theregive the

no any anyevidence that had of suchknowledge agree-the plaintiff
ment that thebetween them. There evidence to showtendingwas

there,a billiard and that Gustavsaloon, wasplaintiff kept frequently
1874,and atthat, dissolved,the time when the firm was in heMay,

was the a his and otherbill for the use of billiard tablesowing plaintiff
and that since that time he had absconded. defendantthings, The

“ that bor-the court to instruct the if the wasrequested jury money
by use, firm,rowed Gustav for his own did not thegoand intoprivate

and if ifWagner this,knew or he had reasonable to believeground
;this, if,then is that from all the facts andJoseph not liable circum-

stances, the in formoneywas to theplaintiff put inquiry regardupon
$70,the note or the and did make the then heinquiry,not cannot

recover.”
instructions, them,The court declined to such but didgive instruct

other inamong substance, that a note made one in thethings, by partner
name of the firm will inbe to have been made the course ofpresumed
the ifand the seeks to avoiddealings, other itspartnership partner

burden of him to show giventhe lies that it waspayment, uponproof
in a matter not to and thatrelating business,the with thepartnership

of the that if Gustav obtained theknowledge payee; money theupon
firm,note the to be that of the butrepresenting signature misapplied

the this would be a fraudmoney, which theupon Joseph partnership
commit,him and liable,enabled to the defendant would be unless the

notice,had or or sufficient means of ofplaintiff knowledge, knowledge,
;fraud that in however,the intended ageneral, transcendpartner may

his or violate his hisauthority, with is nostipulations partners, defence
for them an innocentagainst party.

The returned a verdict for the forjury having the amount ofplaintiff
note,the the same aside,defendant moved to set the and afor new

trial for inerror the of the court hissupposed ruling denying request
instructions.for

ofThe lawquestions arising the case transferredupon foregoing were
the court J.superior by Stanley,to

forCross the defendants.Burnham,£
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As rule,a one is liable forpartner all tlie of 'withinothers,acts the
the ofscope the business.partnership

These defendants were inpartners the sale of The defend-clothing.
ants’ store and the saloon were within a few rods of eachplaintiff’s
other, on Elm instreet, Manchester. The all knownparties were well
to each other. If Gustav had borrowed the and thegiven$150

note,firm’s moneyand the had into the firmgone and used bybeen
it, then there would be no defence. If Gustav had theborrowed
money, that didrepresenting firm,he so for the and there was nothing
to throw doubt or the transactionsuspicion upon to the mind of Wag-
ner, and then afterwards Gustav had used the for his own bene-money
fit, then there would be no defence.

To the general rule, that one is ina notepartner givenliable upon
the name of firm other,the theby there are exceptions.

It Gustav had been indebted to Wagner for for bill-playing$150
iards or for andlager beer, had the firmgiven note without the con-
sent of Joseph, then is notJoseph this,liable. not onWe accountsay
of the business,ofillegality the for it would have been the ifsame
the plaintiff had been in the and had soldgrocery business, Gustav
groceries, and he had thegiven firm note. A cannot bind thepartner
other members of firm,the assent,without their a noteby promissory
in the name of the forfirm, his individual debt, where the ispayee
aware of the consideration. v. Bartlett, 8 N. H. 386.Davenport

This is so wellprinciple understood, that not becases need cited.
This is one of the toexceptions the Lordgeneral rule. Mansfield,

in 1 East 53, said, isthere no general rule which notmay be—“But
infected covin,by or such gross ;as amount tonegligence covinmay
for covin is defined to be a contrivance between two to defraud or
cheat a third.” In this case, we wassay there fraud on the ofpart
the plaintiff, or such gross negligence as amounted to fraud upon
Joseph.

In exact accordance with this the defendant askedprinciple, the
court to instruct the jury that if they found moneythat this for the note
was given for the private debt of Gustav, or for his individualmoney
use, and if they also found that moneythe did not into firm,the orgo
if Wagner had reasonable ground to isthis,believe all then Joseph not
liable. The court declined to give these, instructions,or such and so
there is manifest error in the The court did not theruling. give jury
to understand the toexception the didgeneral rule. The court state
the general rule; but the were not and soexceptions thepresented,
jury acted in their decision under rule,the without understand-general

theing exceptions.
“It may be said notice,that the court did of or orspeak knowledge,

sufficient means of of anknowledge, intended fraud.” The words of
the court were so connected with the that thegeneral juryprinciple,
did not or would not likelybe excep-to understand that there was any

totion the general rule.
As to the second instructions asked court should have told thefor, the
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uponif, circumstances, putthat from all wasjury Wagnerthe facts and
thethatthen,and if find evidenceinquiry, the should from thejury

thatandit,$ Gustav,150-note was for and that he usedthe sole use of
toassentedthe and that nevermoney firm,never went into the Joseph

Joseph,ofthe did notthis thatborrowing inquireandmoney, Wagner
firm.theit a not holdwould be fraud and couldupon WagnerJoseph,
FallsAs to in Greatwhat would lead to the asrule, giveninquiry,

“ isstated,Bank v. that whatever49,41 N. H. is wellFarmington,
andnotice his guard,to excite and theenough attention, uponput party

wouldcall for is to which such inquirynotice ofinquiry, everything
himto leadlead.”naturally “Where a has sufficient evidenceperson

to a fact, he shall of it.”be deemed conversant
friends; if GustavFor if and Gustav were intimateinstance, Wagner

ofsaloonwere of in themuch his time billiardspending every day
dayeverymoneyand his andWagner, spendingbusinessneglecting
that; if,in knowthe saloon shouldalso, time,at the same Wagner

separateGustav was at the same time in someengaged speculation
wasGustav;from firm know thatif, also,the shouldWagnerbusiness

sober,man, was aa fast andhis thatyoung squandering money, Joseph
ofcareful, ; if of businessand man and thecorrect business places

if, fromother; andand ofwere within a few rods eachWagner Joseph
castwereand and doubtcircumstances,these other facts and suspicion

that Wag-firm, saythe of this for the weupon borrowing money —then
would; did Josephner would and if he not inquire,be put inquiryupon
moneythenot be liable if it that Gustav borrowedshould be proved

Thisofand or Joseph.used it himself without the consentknowledge
5 14.Pick.in Bank v.isprinciple recognized Winship,Manufacturers’

for, areaskedThis and one in the first instructionsalso theprinciple,
French, 12v.inin the instructionsfully recognized given Hayward
full benchthe and thejury,457. In that instructedGray case the court

“ to re-are entitledinstructions,sustained : The plaintiffsthe as follows
was mis-the noteoncover, moneyunless it that the procuredappears

such misap-and thatKilbourn his ownby private purposes,toapplied
the plain-and connived atto, in, bywas knownplication participated

; of and the plain-tiffs the money,that if there was such misapplication
believe, lentmoneythat thetiffs or had toknew, reasonable ground

not re-couldby them was so theyon the note to Kilbourn misapplied,
“ innotenot on thecover on The could recoverthe note.” plaintiffs

onknow, moneysuit if to that thethey procuredor. had reasonknew,
Kilbourn to his ownthe was by privatenote from the bank misapplied

purposes.”

Clark,S. for the plaintiff.Henry

“ isonerule, partnerathat, asdefendant, brief,in his admitsThe
of the partner­in scopetheall the othersfor the acts ofliable

money representingthehad borrowed“If Gustavbusiness.”ship
doubt orthrowtonothingwasdid and therefirm,so for thethat he
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after-­suspicion on mind and thenthe transaction to the of Wagner,
wards thereGustav thenbenefit,liad used the for his ownmoney

“would evidencebe no finds there was no directdefence.” The case
didto the evidencetending money;show wdiat was with the butdone

tend theto ofon the creditmoneyshow that the loaned theplaintiff
firm, in­and The defendantunder the belief that were liable.”they

gotroduced did notthat the in factmoneyevidence to showtending
into untilfirm,the in loanand that had no to theknowledge regardhe
some ;time wras an arrangementafter the note became due that there
or theofthat were not to the notesgivetheunderstanding partners
firm theboth;without thatthe of but there was no evidenceconsent
plaintiff them.had of such betweenknowledge any agreementany
There was show that a billiardtendingevidence to the plaintiff kept

whensaloon, and atthere, that,and that Gustav was the timefrequently
the forfirm adissolved, 1874,was in was the billowingheMay, plaintiff
the use of his and timebilliard-tables and other that since thatthings,
he had absconded.

Condensed, that actu-is, moneythe evidence of the defendant the(1)
didally firm; was,not into the that unknown togo there the plaintiff,(2)

an to firmarrangement that the were not notes of the with-givepartners
out both;consent of a andbilliard-room,that the(3) plaintiff kept
Gustav was there.frequently

Upon this evidence the defendant the court to theinstructrequested
“jury that if Gustav(1) money bythe was borrowed for his own private

use, and this,did firm,not into the and if or if hego Wagner knew
”had this, ;reasonable to is notground believe then liableJoseph (2)

“ if,that from all circumstances,the facts and the wasplaintiff put upon
inquiry in toregard the for the note or the and did notmoney $70,
make then he cannot recover.”inquiry,

The court was in se-asked, becauseright refusing instructions (1)
cret in usualarticles of with thestipulations copartnership,inconsistent
power of in similar affect those deal-partners engaged business, do not

firm,withing a on account of ofthe in their existence.partner, ignorance
that,v. byBank U. 9 4.57. Evidence theWinship Curtis (2)of

articles of one had indorseno topartnership, partner negotiableright
indorsedis to defeat a bona of suchpaper, inadmissible holder paperfide

with name,firm holderby firm,the a member of the and taken suchby
for v.and of Bank JEl-value, without notice the Michiganarticles —

544;9 whetherdridge, Wall. and the same rule and does apply,must
Crawford,the firm be or indorser Bush v. 7maker of the paper—see

Bank. whereReg. 299. How much more must the applyprinciple
there an agree-are no articles of it is simplywritten andcopartnership,

verbal,orment The defendanttheunderstanding, among partners. (3)
“bases his ascase on or suchcovin, negligencethe ofexception gross

” evidence,;amount themay but,to covin of inadmissiblethestripped
is, billiard-room,defence that act notthe akept prohibitedplaintiff —an

by 25,the ch.statute, and, case, byso far as in the legalizedappears
see. that1, 1870,Revised Ordinances of of ed.City Manchester, —and
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Gustav was tothere; and courtfrequently on this asks theevidence
infer the Butexception and instructproved, accordingly.the jury
fraud is Oonvers,never to be it must be v.presumed, proved—Russell

N.7 H. 344, Olarlc Bl.v. 12 1White, Pet. v.178, Hagar Thompson,
80, 272;Grarrow v. Davis, 15 H. in-and theno fraud being proved,
structions forprayed are not applicable.

The rule in Bank v. 41 N. H. as the defend-Farmington, 42, bycited
inant, his brief, is correct; toifundoubtedly but had been takenpains

read case,the it would have been found in verythe next paragraph
very distinctly stated that ofauthoritythe rule to theonlyapplied
selectmen to note,thesign and whether the debt was whichone for
the credit of the town could thisbe inby So,them.properly pledged
case, the wasplaintiff bound forto whether oneinquire the debt was
which the credit of the firm could be and whetherproperly pledged,
one of the ofpartners the firm was to of theauthorized notegive the
firm for the indebtedness. This the case finds he did.

The indefendant, his brief, a tocase: but a sufficient answersupposes
all this is tosimply call Tour it isHonor’s attention to fact thatthe
not the case under consideration. The do for thesupposition might
jury, for court.hardly the

The defendant cites French, 457,v. 12 andHayivard Gray quotes
from the instructions of ;the court to sustain his but an ex-position
amination of the case will exceptionreveal that the to the was ad-rule

thatmitted, viz., the innote suit was for of onegiven debtthe.private—
of the In thispartners. the is not and the court wasexception proved,

in the thatright instructing jury the burden of wasproof the de-upon
v.fendant. Ghesley 229,37 N. H. and cases cited.Ghesley,

In v. French, the defendantHayward requested the court to instruct
“ that ifthe Kilbourn’sjury transactions with the plaintiffs whollywere

mainly name,or in his own for his own and thepurposes, plaintiffs
had no withintercourse the ifother then the lentpartners, plaintiffs

firm,him inmoney the name of him intakingthe from his hand-own
note,the firm’s the boundwriting were- to to itplaintiffs see that the

inmoney or,was fact for the of firm,”use the in the of thelanguage
“in this case,defendant that Wagner was bound to ofinquire Joseph.”

This instruction the court refused to and the court in itsgive, above,
decision, said that the instructions were togiven sufficiently favorable

defendant.the
“The court instructed the that a note inbymade onejury partner

the name of the firm will be to have inbeen made the coursepresumed
of the and if the other avoidpartnership dealings, seeks to itspartner

the burden of him to itpayment, lies show that wasproof upon given
in a matter not to therelating business, and that with thepartnership

ofknowledge the payee.”
As firstto the of itinstructions,the within rulepart generalconies the

brief,admitted the inby defendant his and no doubt inthere can be
to it. asregard The second to the burden of is in accord-part, proof,

ance with H. thirdGhesleyv. N. and cases cited.229,37 TheGhesley,
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as to of the in accord withpart, knowledgethe is thepayee, doctrine
laid French,in 457,down v. 12 by the defendantHayward Gray cited
to sustain his position.

ofThe instructions covered all the of the law inthe court points the
case.

J.Smith, The the defendant wererequested byinstructions well
so far as if facts inenough, they anythere were evi­went, appealing

dence to which in thethey Nothingwere case toappearsapplicable.
Itshow that was isplaintiffthe foundupon inquiry. expresslyput

that he had no of the between theknowledge arrangement defendant
and his that was to a note of the firm withoutneitherpartner give the

that, 1874,consent of inthe other. The does find May,case Gustav
was toindebted the for the use of his billiard tables andplaintiff
other but howrit at notethings; was the time the was given, December
10, 1873, or previous, is not nor are facts statedfound, any from

itwhich can be inferred.
•No was theexception taken to instructions and I do notgiven, see

but French,what cover v.ground.the whole 12they GrayHayward
“453. liable,The instruction that the defendant would be unless the

hadplaintiff notice, or or means ofknowledge, sufficient ofknowledge,
the infraud,” was, effect,intended the same that the defendant

was,It inrequested. effect, that ifjurythe theinstructing plaintiff
knew that Gustav his use,borrowed this for own ormoney hadprivate
such notice from all andthe facts circumstances as to him in-put upon

he couldquiry, not recover.

Cushing, didJ.C. The court instruct the thatjury the defendant
would liable,be unless had ornotice,the orplaintiff suffi-knowledge,
cient ofmeans of the intended fraud. Iknowledge, am unable to see
any substantial difference this chargebetween and the instructions
asked for. If the had ornotice, orplaintiff' knowledge, sufficientmeans
of I think he must have been hisknowledge, upon and Iput inquiry,
do not how the bynow see defendant suffered the substitution of the
charge by the court for that thegiven requested by counsel.

Ladd, J. The difference the instruction andbetween given that
case,refused in seems to be more than real.this verbal

If to theone into a nice examination of termsgowere employed, the
favorable,instruction would tobe as to least,seem the togiven say the

that It todefendant as is that onepossible mayrequested. suppose
fact, still it,have the means of a and not forgiven know theknowing

that not use of means of knowledgereason he does make the at his
command, hardlywhile one can have reasonable to believeground in

of a andhavingthe existence fact both some means ofusingwithout
But, subtleties,it. without into itknowledge concerning going any

tosufficientlyseems to me the instruction was favorable the de-given
all thatstated,fendant. It was the facts was wasright, and, upon

called for the case.by
overruled.Exceptions


