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* thethatto meclearRand, J., veryC. C. I concur. It seems
divorce.forwords of to libelsthe statute are broad coverenough
novo.also cause dethink did in thehearingthat the referee right

theonJudgment report.

March 21, Perry Keene.v.1876.

aid to railroads.Municipal

34,'sec.The which authorizesstatute of Stats.,this state ch.(Gen. 16),
oftowns &c.,to raise and aid in the constructiontoappropriate money,

railroad,a is not in conflictwith the constitution.

County.Cheshire

theBill in in KeeneEquity, againstbrought by tax-payerscertain
fromandcity officers,its to restrain theminjunctionfor anpraying

moneyalevying or in thetax, any other orway raising appropriating
&or credit of of the Manchestercitythe to aid in the construction

Railroad. on agreedKeene The this court ancame beforequestion
statement of infacts, which thesufficiently opinions.appear

Chaseand forSargent the plaintiffs.Hardy,$

ex-The legislature cannot interfere withlawfully private property,
forin the it to be forfeitedcept cases : It authorizefollowing may(1)

crime, debts, mayItor forsold the owner’s established.judicially (2)
domain,take for on condi-use,it of eminentpublic under the power

;tion can-of usejust legislaturebut for thecompensation any private
not touch the of how muchcitizen, compensa-the no matterproperty

circumstances,tion it,is made. It undermay peculiarcondemn(3)
situation,under itself,the or its use orwhen thepolice power, property

the tax-endangers It takenmay bythe health or bepublic safety. (4)
ing power.

per-Taxes are theby uponburdens or charges legislatureimposed
sons or or accomplishto for toproperty money purposes,raise public

sue!) use orend;some and withoutgovernmental public governmental
the powerthere can be no tax. haspurpose legal legislature onlyThe

isto revenueraise revenue but whenby taxation for a purpose,public
in-to the publicbe raised for a not connected withattempted purpose

terest, Vernon,it 27is no v.longer taxation, but Hansonrobbery.
Dillon,Iowa J.by O.opinion28—

* court,J., in did not sit.having presided the circuitSmith,
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corporationsIt is also are privatethere that railroad companiesheld
thetoin exerciseall bemay empoweredso far asrespects, theyexcept

that;railroad constructionof in land forright eminent domain taking
canundertakingin all that theirother andthey are private,respects

otheranyofundertakingsno than can themore be aided taxationby
private or of an individual.corporation,

167, opin-Wis.25So, in v.Whiting Company,SheboyganRailway —
theuse ofthat,ion theas toby J., is heldDixon, distinctly0. —it

to passland of the publicfor the of a and the rightpurpose highway,
of reason-and the paymentover it and itsrepass advantages uponenjoy

inbutto beable said public,fare-and becharges, maythe corporation
rolling-stock,all all itsroad, withother is Theitrespects private.

prop-isit,to privatebuildings, fixtures, and other property pertaining
benefiterty, and for the exclusiveand used theoperated by company

corpora-and a privateof This constitutesadvantage the stockholders.
institutionanterm,tion in likethe of and stands justfullest sense the

companyof other privateor a orlearning, anymanufacturing company,
enterpriseor orindividual, in some employmentwho bemay engaged

author-that is a statute: andto beneficial to thesupposed publicbe
raised toof moneya tax for a theizing of making giftthe sole purpose

no owner-a havein orrailway which the state thecompany, tax-payers
isship, andunconstitutional void.

“ rate'ait issaysWhat is the of word tax ? Webstermeaning the
bya citizenor sum of oformoney propertyassessed on the person

“are contribu-government, Theyfor use of nation or state.”the the
govern-tions of thefor the usepaid by countrythe inhabitants of a

Liberties,v.;ment.” Northern15,New vol. p.Am. 807Ency., Pray
487; Allen,31 Pa. v.St. Lim. Camden69; 479,on Const.Cooley

398;2 Dutch.
“ in and is essen-A involvedor ispublic governmental use purpose

“ If48, 49.Vernon,tial to v. 27 Iowathe idea of a tax ”—Hanson
exists, ac-in naturethe which itsto a tax it is aright rightimpose

neces-or theof theknowledges limits,” public,no because the needs
“ Thethem.sities of no set tothe can boundsgovernment, have
ato taxis, levyto tax topower destroy,”involves the power —that

4v. Wheat.upon to its full value. McCullochproperty equal Maryland,
Charlestown, 2v.431; 631;v. 2Bank New Yorlc Black WestonCity,

;449; Sedgw.Pet. and cases cited483,Lim.Cooley’s 482,Const.
Const. Law 554, 555.

toSo andthat, powerif rightthe have the constitutionallegislature
cent, words,or, in otherrailroad,authorize a tax of to aid thisthree per

cent, the railroadto it tovaluation andlevy givethree theirper upon
or controlmanagein the tocitywithout whateveranyreserving right

road, to a taxlevysaid andright powerthen have the constitutionalthey
full value of suchto theKeene,all equalthe in ofupon citytheproperty

thewords, legisla-In otherand same road.property, that to thegive
ofin numbersmajorityture authorize the baremight constitutionally

thedollar of propertythe everyvoters in tolegal give awaythe city
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of every citizen in the city, any compen-consideration orwithout any
sation or con-any whatever, so far as a areequivalent large minority
cerned who are thewho,never to fromroad,be this butbybenefited
fact that this newthey are already in other roads to whichinterested
road is to be ac-a inrival, to factinstead of are bebenefited,being
tually injured such newby road.

Private only bycanproperty uses,be taken for and thenonly public
the payment or case;the but in thisof fullasecuring compensation
the private use, butproperty of for publicthese is not aplaintiffs taken
for one essentially orprivate, any equiva-and that without compensation
lent. What of Athis law does is to thesimply propertytake private
and give it to isB itwithout A becausegiving any equivalent, simply
supposed, or use ofif make aclaimed, 13,that has the willhe property,
it which will be theofmore to ofpecuniary advantagethe the majority
people than A hiswould if left withhe were to do what he pleased
own.

In the C. J.case of v.Whiting Company,supra,SheboyganBailway
Dixon considers in favorand argumentsanswers of the adducedmany
of the thattheory that railroads and thereforeare public corporations,
money may be raised taxation for their benefit.by

1. It is ex-theassumed is use so as to justifythat whatever a public
ercise will,of the is also apower domain,of use whichpubliceminent
under all taxation.of the ofcircumstances, the exercisejustify power
This shows, asposition is Hefallacious, and answered.fullyproved

“does C. J. Dillon, Vernon, 54, taxingv. thep.in Hanson that
power and the in someofrigid are, though respectseminent domain
kindred, different.”essentially

2. Again: it rail-of thesehas said in handsbeen that theproperty
roads is public This tois shown be false.property.

3. Again : it at the instancelie,is said ofthat a writ mandamus will
of the state, to androad,thethe to build andcompel operatecompany
that, when Butthe be levied.interest, mayhave such an taxespublic

case,this is all thatmistake;a Inno is shown to exist.such power
and in this leviedhavecase, of any placeafter the people particular
and thepaid their innothingin of a isgratuity tax,the form there
act of bind thethis,law toincorporation, nor in in that stateany or

fromcompany to run thema car over their or toroad, preventsingle
taking up the altogether.and of roadtrack the use theirabandoning

4. isIt also the same prin-said can be onthat a sustainedgratuity
that sustained:ciple in aresimilar,forsubscriptions companiesstock

but a broad thecases. But powerdistinction is shown the twobetween
authority.to do higheither is doubted, byand has been questioned

JudgedoesJudge Redfield of cases—norauthoritydoubts the these
;230,sec. note2Cooley Railways,of the Red. onapprove doctrine.

Lim. 214.Cooley’s 213,Const.
Salem, 20v. BoardofThere is also the case The People Township of

Cooley which hein452,Mich. in which delivered theJudge opinion,
thein toregardin other exceptshowed that railroads all respects,
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right of domain,eminent are as muchasprivate corporations just man-
ufacturing ;orcompanies institutions of that their interestslearning are
all private, though their bemaybusiness to subserve thesupposed pub-
lic good and as the of aconvenience, the same saw-mill orbuilding
the erection of a hotel, whether a or anby individual, wouldcompany

Cooley’sbe likely to do. seemsJudge reasoning entirely conclusive
upon this andsubject, his are commended to thearguments careful
consideration of the court.

I also wish to call the attention of the court to a note of Judge
Redfield’s thisupon Cooley,of found in Am.opinion Judge the Law

vol.Reg., 501;9 as also to a of the(new series), p. note same judge
theupon ofopinion Appleton, J.,C. of the court ofsupreme Maine,

in the case of Allen v. Inhabitants as infound the Am. LawJay,of
vol.Reg., 12 493. In(new note,the lastseries), Judge Redfield

refers to decided,the case then recently of Lowell v. Boston, inCity of
the supreme court of Massachusetts. He Public use andsays, pub-—“
lic good have been too often asregarded synonymous terms, and con-

itsequently has been maintained by reasonably good lawyers and good
judges, taxation,that which it is conceded on all hands can beonly
resorted to for public uses, tomight be made contribute to the support
of all objects which conduced to the Andpublic good.” he thinks that
railroads have been largely subsidized townsby and cities from the
public treasury, mainly this mistaken ground.upon

“The hasdifficulty been to distinguish between aclearly use,”public
and one that only remotely contributed to the public good by increasing
the business, wealth, or ;of a town orprosperity city and he concludes
that there nois in favor ofargument contributing means ofby munic-
ipal taxation towards the creation or maintenance of a railroad which
can rest otherupon any plausible that of theground except public
good, in the broad sense of ingeneral wealth andimprovement busi-

asness, well as andpopulation other kindred modes of ad-general
“ “;vancement and this argument,” he if wesays, thecomprehend

matter inrightly, applies equally well favor of both the em-projects
braced in the cases stated in note,this the one for aerecting saw-mill,
box andfactory, grist-mill, and the forother advancing twenty millions
for the of Boston.” But stillbuilding city he thinks these projects
were justly pronounced merely private andenterprises, hence that gra-
tuities to railroads, like forgratuities saw-mills andbuilding other
manufactories, or loans in Boston,to aid the ofrebuilding city are not
for any use, however muchpublic they may conduce to the goodpublic
or to the general prosperity.

On this see, also,same point, ;case of 13Co., Iowa 404 La-Wapello
v.fayette 38; Lim.,5 Ind.Cox, Cooley’s Const. 14, 487,ch. etp.

Veederv.seq.; Lima, ;19 Wis. 280 v. ;Pettson, 59 Me. 545Thompson
v. SchoolTyson Directors, 9;51 Pa. St. Freeland v. Hastings, 10
570;Allen Curtis v. 350;24 Wis. v.Whipple, Bloodgood Railway

;18 Wend. 65Co., v. 4 HillPorter, ;140 Const. LawTaylor Sedgw.
174,175, 515; Jenkins v. 94;103Andover, Mass. Com.Nat. Bank v.
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lola, R., 353;2City Dill., C. C. 590,58 Me.Judges,Opinionof of
et v.Allen 124;Inhabitantsseq.; C.,60 S. 12 Am. LawMe.Jay,of

481,Reg. and(N. S.) Redfield; Boston,see note Lowell v.by Judge
; 452,111 Mass. 454 v. Board 20 Midi. andPeople Salem,Township of

cited; C.,cases S. 487;9 Am. Law. v.Reg. Whiting(N. S.) Sheboy-
Co.,gan 25Railway 167, ;Wis. and S. 0.,cases cited 9 Am. Law Reg.

;156 Hanson v.(N. S.) Vernon, ;28,27 Iowa and cases cited v.King
Wilson,1 Dill., ;C. R.,C. 586,555 Dill. Mun. 105,sec. 587.Corp., pp.

“ourBy constitution, rightthe of andacquiring, possessing, pro-
“tecting isproperty” classed with the of andright defend-enjoying”life anding liberty; and all rightsthese are declared to be the

“natural, andessential, inherent of the citizens of thisrights” state.
ofBill Rights, art. 2. As a fundamental and essential the en-right,

and defence ofjoyment life, andliberty, are here abyproperty put,
special guaranty, above the oraltering of therepealing power legisla-

“ture. Aldrich v. 53 N. fl.Wright, by399. The delegatedpower
‘constitution,the to make and ordain all andmanner of reasonable

orders, laws,’ &c.,wholesome confers no anto make orderauthority
inor plainlaw violation of ofthe fundamental naturalprinciples
though the actjustice, may not be lim-by any expressprohibited

initation the Towle,constitution.” JE. v. 48 N. H.Kingston 57.
“A law merelyproviding that the of A should be taken fromproperty

consideration,and togiven B,him either with or without a would be
to therepugnant constitution, not, indeed, to of anythe letter par-—

clauseticular it, which,contained in to andbut its spirit design,
whole,thethroughout discountenances the idea that the ofproperty

is heldthe citizen by such uncertain asany tenure the discre-arbitrary
of legislaturetion the in a matter of mere Concordprivate right.”

v. ;Railroad N. 47,17 H. 55 seeQ-reeley, byauthorities collected—and
Dob, in Orr v.J., 608,54 H. 606, 607, 612, 613,N. 609, 614,Quimby,
615.

at in theLooking the constitution of these and similar authori-light
ties itsbearing construction and true we cannotupon meaning,

that statute,doubt this aauthorizing of the ofmajority voterslegal
town orany to take the of allcity property the without theirminority

and will,consent their and it aagainst give away as to an en-gratuity
which the ofis hostile to interests such notterprise minority, although

constitution,the letter of theby isexpressly prohibited yet repugnant
itsto true and intent as fromspirit gathered instrument,the whole

and that such is and tooughtstatute be declared unconstitutional and
void.

Lane, for the defendants.

inThe theirplaintiffs, for an the defend-petition injunction against
ants, that,state December 11,1874, the councils of Keene passedcity
the following resolutions this the in an-joint defendants their(and
swer :admit)
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11 of Keene as follows:cityof theby the councilsResolved city
“ cent, laston the valuationpropertysum to three perThat a equal

thereof, be raised andassessorsKeene, as made thebyof ofcitythe
& Keene Railroad Com-to the Manchesteras a gratuityappropriated

railroad whichthat of said shallof partaid in the constructiontopany,
in the ofcountyGreenfield Hills-betweenout and establishedlaidbe
; and suchKeene sum isat of here-citytheand the terminusborough,

that no of said sumpartprovidedfor thatby purpose,appropriated
be asbonds, aforesaid,or be liable to topaidin ormoneybe paid,shall

forsaid road shall be completeduntil userailroad company,said
or until the councils shallKeene, cityto saidsaid Greenfieldfrom

that it will befrom soresponsible personssatisfactory guarantyhave
1878,day A. D. andDecember,of thethe firstor beforeoncompleted

resolution; and the city herebyby jointshall so determinecouncils
in bonds ofto said the saidgratuitythe right payto itselfreserves

to said railroaddescribed, bybe taken athereinafter parlike ascity,
this obligation.”ofin discharge

was to therelatingresolution char-passedtime anotherAt the same
&c.,amounts, to issued to raise thethe bonds be money.ofacter,

“that townAny a34, Stats., may, byGen. two-providesch.16,Sec.
sum of asvote, moneytax or loan such theyraise shallbythirds

cent, of the valuation thereof,five asexceedingnot perdeem expedient,
said ismeetingfor in whichyear holden,assessors thethebymade

in of anyto aid the construction railroadthe same inand appropriate
pro-shall deemtheymanner as Anotherstate, proper.”in suchthis

cities as well asthis toauthorityextends towns.of the statutevision
thebyto be claimed inplaintiffsunderstood thisthe positionsAnd

void,and and theis unconstitutional actionlaw ofare, that thecase
orvalidity, force.authority,without legalKeene isofcitythe

is,the caseby whetherpresented thequestionthe importantAnd
andcities to raise inappropriate,towns and suchauthorizeswhichlaw,

a sum not exceedingdeem fiveshallthey expedient, perasmanner
“cent, to aid in the construction ofvaluation railroadsitsof property

void. The ask forand petitionersis unconstitutional anstate,”thisin
unconstitutional,that the law is contraryon the groundinjunction,

void; this claim isand tonatural bejustice,ofprinciplesto the —and
an will beinjunction granted.beforeandclearly indisputablymade out

theby legislature,that actis, every passed inof lawThe presumption
constitutional; and itduties, is devolves uponof its legislativecoursethe

“tobut removethis allpresumption,to removeonlynotthe plaintiffs
The of theduty judiciary,constitutionality.itsofdoubt”reasonable

consideration, to befor seems wellitcome beforethese questionswhen
v. N.39 H.Flanders,in Rich 312,courtthebystatedclearlyand

“ to anpronounceare called uponwhen courtsthatit is saidwhere
and solemnities torequisiteall formsthewithpassedof legislation,act

of itsinvoid conflict-consequenceandlaw, invalidofit the forcegive
will the ques-approachcourtsprovision,some constitutionalwithing

andin aspect, ponderit every possibleexaminecaution,greattion with



520 PERRY v. KEENE.

it asupon aslong deliberation and anyattention can throwpatient
new light the and willupon subject, never voiddeclare a statute
unless the nullity and of the actinvalidity are in theirplaced, judg-
ment, allbeyond ;reasonable doubt. v. Telfar, 4 Dali. 14 Wel-Cooper
lingtorís ; case,16Petition, 412; also,Pick. Bunt's 695 Gr. see, to”—

effect,the 114;same v. 1 N. H.College Woodward, Merrill v. Sher-
burne, 202;id. Cincinnati,v. Am. 354;Walker 11 Law McCul-Reg.
loch v. ; ;4 Saunders,Wheat. 316 v.Maryland, 12 Wheat. 260Ogden

v. 241;N.People 17 Y. 551;Olmstead v. 33 Conn.Supervisors, Gamp,
Bankhead v. 111.Brown, 25 540.

What measures are of a character that them within the fairbrings
ofmeaning the constitution them asauthorizing public improvements

for the public ;use is for the consideration and determination of courts
and this is the extent of their duties. The isjudicial thelegislature
sole ofjudge the ofexpediency the neces-exercising legitimate powers
sary to outcarry these measures for use. Railroad v. N.17Greeley,

;H. 64 Pet. Mt. Co.,RoadWashington 35 N. II. 140. In v.Gilman
“Line Point, 18 225,Cal. the court that the test and crite-say only

rion of the ofadmissibility the are, that thepower objectparticular
tends to thepromote interest in itsgeneral relation to any legitimate

ofobjects government.” In v. R.,R. 21 it is saidConn., thatBradley
“ the use is to be ifregarded as a benefit resultspublic general public
from it.” In Pernald v. 455,47 N. H. courtthe endorsedCompany,
the definitionsforegoing as the thisrepresenting general doctrine upon

“It thatsubject. says it extends to all of utility.”cases general public
also,To the same point, Chester,are Bristol v. 3 534,N. H. and Sazen v.

Bssex 12 Cush.Go., fact,In475. this liberal of theinterpretation”“phrase use haspublic been almost maintained courtsuniversally by
for the welfare,advancement of the public and inphysically socially,
the andspirit by the means of theimproved present age.

For this lands arepurpose canals,taken for forhighways, turnpikes,
sewers, school-houses, cemeteries, millsparks, for andwater-powers
factories, and other like on the sole that forpurposes, ground they are
the use. Notpublic that are anthey absolute or ofnecessity, always

;pressing some,for andimportance most of not ofthem, areperhaps
this character, but are only well calculated togenerally promote the
pleasure, health, convenience, welfare, and of the commu-prosperity

and arenity, demanded and allowed, meet,to in a manner,reasonable
these andneeds wants of a and allprogressive For thesepeople age.

notpurposes only is taken, taxed,butprivate property the arepublic
rather,or, themselves,they taxgenerally their townthrough organiza-

tions, under the Andlaw. not is it constitutional and andonly just,
fully sustained by public courts,as well as the to aidopinion by by

burdens allpublic these formeasures health, andpublic pleasure, pros-
but a fewperity, since ityears to a consider-very assumed,properly

extent,able burdens that rested a tocommunitycertain class ofupon
perform military duty, by substitutes,taxation forraising money by
and for bountiespaying to tothose who liable bevolunteered, though
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”“drafted. v. N. The usepublic46 H. 422.Newington,Shachford
is not aof and ofbut,limited as themeaning, regards righttechnical
eminent domain and andthe of is alike broadtaxation, generalpower
in its application.

The this authorizes andplaintiffs law,claim that which towns cities
to raise and of moneya limited amount taxation to aidappropriate by
in the state, unconstitutional,construction of in israilroads this on the

interest,ground that arailroads of andare character ratherprivate
than of a if andpublic nature. And are of athey really substantially
private nature, and mainly profits,conduce to andprivate purposes,
gains, instead of a andcharacter,ofbeing principally public required
for public uses, forends,andpurposes, travel, fortransportation,—for
communication, and transaction of business of all sorts between differ-
ent andplaces sections of the in thesecountry, having respects super-
seded andmainly the common thehighway turnpike, there—then
would ;seem to be some foundation for their claim for no one pretends
that a law which would allow the in a town to raisemajority bymoney
taxation for athe of to a orpurpose gratuity personconferring private
a private corporation, for than for arather wouldprivate public benefit,
be constitutional.

The first and the mainquestion for inconsideration solv-question
ing this case, is,therefore, railroads, authorized,aswhether con-
structed, and inused this state, are concerns establishedprivate by law,
as their main to gains,and or areobject promote private profits public

authorized and forenterprises, theestablished use and welfare.public
We contend they clearlythat are of the latter character.

1. The statute laws of the fromstate, the earliest ofdays building
railroads, have indelibly them,that characterstamped upon and public
opinion has fully sustained it. It in this lightis thatonly private

and couldproperty be taken for their construction.rights areThey
“declared by statute law to forbe the accommodationpublic like other

”and allhighways, ;at times the control of thesubject legislatureto
“that all railroad and those inare whomcorporations public, they are

arevested far andagents, so as thepublic security protection of the
“andpublic rights that,interests are publicconcerned being high-

built, maintained,ways, they can laid and inout,be put onlyoperation
by of of fromgrants authoritythe or derivedexpress legislature, them.”
Gen. 146,Stats., ch. secs. are1,2,3. The fromproprietors prohibited

or their withoutselling, leasing, road,mortgaging, discontinuing the
consent of Inlegislature. 145, fact,the Ch. secs. 2. the1, whole
tenor of the minute in detail,laws to which arerelating railroads, puts
them aslegislatureunder the ofentirely public institutions,control the
established earlyand The ofsecured for ends. the rail-public history
road able,andagitations discussions,and which were resulted insharp
the necessarymindconviction of the that were im-they publicpublic
provements.

2. The samedecisions of sustain views. Itour courts thefully was
It.authoritatively in the of Concord It. v.yearssettled casethirty ago,

VOL. lvi. 33
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for47, of17 N. EL that creations thethey powerwereGreeley, public
as;the and same has recognizedthe doctrine ever beenpublic use

sound, 29 N. H.Go.,and in Marsh v. JR.acted R.upon legislation.
; N. ELJFernald, 455; 5H. Ash v. Cummings,37 v. 47 N.Company

2;n.580,Cooley’s613; see, effect,to the same Const. Lim.also,—
instate theeveryv. 11 Am. 354. InCincinnati, Law Reg.Walker
prop-itUnion, without is the laws authorize privatebelievedexception,
com-to be the will for reasonableowner,taken of the aerty against

tothe rightfor the of Andrailroads.pensation, purpose constructing
thethis in this is uponexercise class of cases invariably putpower

for thecharacter,that railroads are of a and constructedground public
takenhas can beuse. No court ever held thatpublic private property

property.from one and transferred to another as hisperson private
the em-isexercise of of domainrightThe the eminentby government
and isof highestone of the attributes of sovereignployment power,

done fornever except public purposes.
railroads, only upon3. The of notuses made and their influence

char-the material of socialalso theirprosperity communities, uponbut
impor-show andacter, that are interestthey ofpreeminently public

railroads.Alltance. the internal business of is donecountry uponthe
old teamsThe of and six-horsegood stage-coaches for ofdays pleasure,

has noAfor are railroad facilitiesfreight, gone by. place beyond
infor or the wanebusiness for and is ontemptations social enjoyments,

Its its de-every good off,sense. business falls propertygradually
in where thelive,itsvalue, seek homescitizenspreciates enegetic

andof the enjoyed,advanced bemaymeans state of civilizationpresent
wastes.homesteads of the intothrivingthe uncultivatedpast relapse

; andcan fail that communityNo one to see necessityrailroads are a to
aid ofthey to directhereafter,if are be built it done thebyis to be
stockthe The time has railroadcommunity. whensincelong passed
divi-been taken in new■lias railroads as an investment expectedfor

Roads havedends. which have been for many years pastconstructed
their means from be directly■obtained towns and which wouldcities

individ-and fromby them, bybenefited furnishedadditional means
of fromwith the incidental that resultuals, advantages wouldhope

looked■theirconstruction. Dividends have forjfrom not beenearnings
high-more than would be done in a commonany moneyout forlaying

And it in the inway. largelyso will be The must aidfuture. public
or must to be bene-building them, go without Those whothem. hope

must tax,fited bear the burden. theBy publica self-imposed,small
state wherecan be accommodated with therailroads in other ofparts

out-there are of thenow,none which will times amountadd themany
increaseto the oflay value the and willproperty burden,thebeai’ing

the and ofprosperity population the state.
It law, may levy4. is a universally recognized of that statesrule

improve-for the oftaxes and internalmaintainingpurpose constructing
ments. gov-This has done generalall states and thebybeen the by
ernment.
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It is also doctrine,a well may delegatesettled that the legislature
toauthority individuals,or to outcarryto execute andcorporations,

andpublic necessaryall the toimprovements, may give them power
;Olcott,v. 1 N. Pet. Mt.accomplish these Lebanon H. 339objects.

;141; 532WashingtonLoad 35 N. H. v. Conn.Co., Olmstead 33Camp,
;Bolton 12Newman, Barnett,Mill v. Pick. 15Bam 467 v.Armington

;Vt. 612;750 v. 50 N. H. Fernald,Ash v. 47Cummings, Company
N. 444;H. Lim.Cooley’s Const. 537.

cases,Besides the inJudge Cooley, a note onforegoing 119,page
cases,cites states,inmore than decided a number offifty large and by

the court ofsupreme states, doctrine,the United the samesustaining
where towns and had raisedcities taxation andmoney by appropriated
it for ofinternal which a wereimprovements, large railroads;number
—see, also, 2 on 9.Railways 398,Red. n. I am not aware that the
courts of more than one or states, most,two at the have helduniformly
such laws unconstitutional when to railroads. The courtsapplied of

unconstitutional;Wisconsin hold such a law those of Michigan have
also, by court, doctrine;a held thedivided same and those of Iowa have
held both in a of differentways quite cases,number the earlier de-
cisions ;lawhaving decisions,sustained the but the later fromcoming
a new court, have it anddeclared unconstitutional void. Everywhere

soelse, far as I learn,have been able to such laws have been sustained.
But wherever have declared itthey unconstitutional,been has been

theput upon sole that ofground privaterailroads are a rather ofthan a
;characterpublic that are forthey institutions essentially private ends

and rather than for andgains, uses benefits—a inpublic conflictposition
with the -which,of courts andgeneral mankind,of and itjudgment seems
to me, is mistaken in fact and erroneous in For, at thetheory. same
time that holdthey to this also hold thatdoctrine, railroadsthey are
of a character topublic fullyan extent that justifies taking private

for to ourproperty that, mind,uses—a doctrine covers thepublic whole
case; for nothing but the fact that it is forrequired publicthe use
will justify taking against all;the owner’s consentprivate property at
and the authorities,whole current of and the common-sense of the
thing itself, sustain doctrine that moneytheunqualifiedly may be
raised taxation theby and in construction ofappropriated improve-
ments for the It ahighsame would seem to be as degree ofpurpose.
encroachment toor interference withupon private property take a
man’s offrom him tax him with the rest the publichomestead and to

it,raise it be to taxnecessarythe funds to for as would himpay upon
his in communitywitli rest the forproperty connection the of the pur-

of apose constructingmeans to aid in andraising completing public
improvement.

In of eminentrightthose cases the domainwhere the exercisepublic
in ofdirectly their the casethrough municipal high-governments, —as

water-works, cemeteries, otherways, improvements,—and publicparks,
the exercise of the furthernecessarily right,this notright itself implies

to funds to for theonly raise taxation necessary paytheby property
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meansbut to additionaltaken for these also the raiserightpurposes,
intendedin itsto toaccordingthe same theway, complete improvement

repair.inand and afterwards to itdesign purpose; keep properever
mightevidentlyIf a which itrailroad,the state should elect to build

thedo, uponthe same sort would be imposedand extent of burdens
to thebenefitswith as to andgeneralthe same result thepublic, rights

andso takento use theright barelysecure thepeople. They property
and noas as it shall be for suchimproved, long retained purposes,

rightan equalAnd is haveit intended that shalllonger. every person
to suchsubjectand to use and theseopportunity enjoy improvements,

So,require.reasonable rules and as theirregulations peculiarities
or cor-are individualsthroughwhen the securedpublic improvements

andcases,in instrumentsare,which such to some extent theporations,
result,but thedifferent,trustees of the isthe somewhatpublic, process

in the most is same.theimportant respects, substantially
in theis takeninstance,In forrailroads,the case of the property
and toof andname the for thecorporation, by corporation;paid

conditionin thethis and ofmeet the itexpense, expense putting
itkeepingand oftaken,to answer the for it iswhichrequired purpose

for keepingin andfuture,suitable to the wants inmeet publicrepair
and accom-it inin all its constant the usereadiness fordepartments

a reasonabletakemodation of the the is allowed topublic, corporation
direct taxit,toll of those who as for theor use a substitutecharge

is madewhich onis the when the sameimposed public improvement
it is defi-Andthe ofthrough instrumentality corporations.municipal

cir-state, that thesedoctrine,in this and it is generalsettled thenitely
interestcumstances, fact that amay privateand the individuals have

50 N. H.itsin do not v.it, change Cummings,character —Ashpublic
Pernald, 47 N.v. v.613, 59,Railroad 17 N. H.Greeley, Company

444, Const.140, Cooley’sH. Road N.Co.,Pet. Mt. 35 H.Washington
to the same532; in thisLim. and latter case the is securedpublic

use offormer, thewit,is in toextent that it the to the reasonable
thefor taken, corpora-for the which it is untilproperty, purpose

suchmaintainingtion be law from anddischarged byshall keeping
It gainsaccommodation,“for the like otherpublic highways.”road

tothat be sold or valuablerights, propertyno can transferred as
others, in either case.

andcase, privi-Nor it the character of the or the rightscan change
corporation,of the or the and of thedutiesleges public, obligations

as athat, designatedisby city,the vote of the the amount appropriated
not,It in not consideredfact, byis a and begratuity. shouldgift,

for the purpose,the as a for the benefit of theparties gift corporation,
divi-a valuableor with intent or of the stockany makingexpectation,

so understandstock its voters did notto subscribers. Thedend-paying
Itslaw. onlynor did nor of theit, corporation,the was such the design

itselfto thewas, securingto enable to incommunityapurpose assist
of assist-a limited amountrailroad,of it aadvantages by rendering

of such improve-where must the benefitance, they foregootherwise
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neighborsand theirdo not burden themselvesmerits. The tax-payers
to aa valuable corporation,taxes for the of making presentwith sake

is an invest-not, sense, a itany gift:to It is inor individuals.any
andfor a specific purpose,ment in atheby public enterprise,public,

andinterests socialthe materialthat is advancement ofthepurpose
theforsecuritythe has entirecomforts of publicthe community; —and

andlaws, byintentions, thethrough presentof itsaccomplishment
sub-Individualsmeans if it should be required.of legislation,future

incidental advan-for expectedscribe for and sink theirstock, capital
of severalin constructionin have aided thetages return. The public

in this haveand, light,within last few years,local roads theimportant
found it a profitable investment.

mayAnd that: shownalready improvementswe haveagain public
of cor-'be or thestate, through agency municipalmade thedirectly by

case,that, in theyor and eitherrailroadporations pos-corporations,
reason,sess and Is there soundanythe same character qualities.legal

kind, mayin the of an of this these two methodswhynature enterprise
not character? Could theunited,be their factchanging legalwithout

case,in athat to the or thegivenindividuals contribute aidmight public
case,fact that aid in athe a certaincorporation deprivepublic might

the ? Could it on thatpossibly,of its characterenterprise public
which,no that unconstitutional ifground there is other—render—for

alone,done constitutional ? The stateeither would have beenby may
tax Inthe for construction of public manythepublic improvements.

built, aided,instances or or inthey directly indirectly,have building
to ofrailroads. But a state is as much bound theregard principles

the in of the or in theconstitution, public money taxing pub-disposing
lic, as it is in laws towns or cities to do the samepassing authorizing

If of the constitutionthing for themselves. the will author-principles
ize the to aid in because are ratherthey publicstate these enterprises,

reason,than same instate,will the for theprivate, passingthey justify
towardslaws and to contribute the sameallowing improve-towns cities

v. N. H.ments. This is in Ash 50Cummings, 618,view supported
and cases cited.

rule,6. thatWe have shown that it is a universalalready private
it cannottaken for railroad but thatbe beproperty may purposes,

uses; to whichalso,taken for that the extent lawsand,strictly private
of of taxationmay be the exercise the toauthorizing powerpassed,

aandstrictly exclusivelyispromote legislativepublic improvements,
Ifdiscretion, and in no of a character. thejudicialpartakes degree

use, opinion courts,of a and of the thatobject is character in thepublic
is inthe end of their and the matter.duty jurisdiction

This is withinOur courts hold railroads to be of a character.public
inconstructed, legislature,their To to be theenable themauthority.

takediscretion,its a law them toauthorizing private prop-has passed
of itserty for This In the exercise furtherthe is one step.purpose.

andlaw, towns citiesdiscretion, authorizingit has also anotherpassed
to raise of taxation them-uponthe usual modesfunds, by imposed
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selves, and isthisthem inappropriate aid of this public object;—and
the second im-andstep, the in makingnatural and usual one public
provements. Without this domain wouldof eminentthepower right
be futile and raisingfor theworthless, no ofwaythere is other legal
necessary thecompensation it forfor the or for improvingproperty,
public use. The theofright taxation, fact,of in lies at the bottom

ofright eminent domain, compensa-for this restsright adequateupon
tion, which can this;be bysecured the taxationby onlypublic —and
second restsstep justi-the as and can beupon first,same theprinciple

“fied the ofupon same that theground. Cooley says, rightJudge
eminent domain foundation,rests as eachon the samesubstantially

the ofimplies use,for ontaking compensa-theprivate property public
tion made.” But the in cases. Whenis different the twocompensation

isreceives,taxation ormoneytakes for use,the thepublic tax-payer
receive,to which thesupposed his injust the protectioncompensation

government inaffords increaselife,his and and in theliberty, property,
the value of his whichpossessions, by appliesthe use of the government
the money ;raised the tax willby supportand of these benefitseither
the burden. Brook-497,Lim. v.Cooley’s Const. 559 : MayorPeople of

; 565;4 N. Y. 422 2 Stowelllyn, Detroit,v. Mich.Williams Mayor of
v. 1Cleveland, 10 Ohio126;Ohio Railroad Co. v.(N. S.) Connelly,

165.(N. S.)
7. taken,The same to bewhich authorizesprinciple private property

or kind ofpublic funds raised in oneby used, makingtaxation to be
improvement, use andon the that it is for theground required public
promotes welfare,the will also propertypublic justify taking private
in the differentway,same for and athe of anotherpurpose making
improvement which and Theis for the userequired public prosperity.
different of to meas-degrees to differentbelongimportance supposed
ures, which ofas beingcome within the of the constitutionprovisions
a private nature, not, case, authority.do in controlany legislative

doThey limit,not or areconfer, they properaffect legislative power:
matters for and render thelegislative consideration, may sometimes
exercise of that but neverunwise,andpower impolitic, inexpedient,
unconstitutional.

8. That the law is is sustained the decisionfully byconstitutional
of the in Towncourt of States the case of Thesupreme the United of
Queensboro’v. Wall. 83. This was an actionQuiver, originally19
brought in the States for northern dis-circuit court of the United the
trict of New York, to the amount of interest warrants duerecover

Queensboro’,on bonds aswhich town of ahad been issued theby
donation for fromand a railroad to be builtbuilding operating
Glen’s Falls to lawthe & Whitehall Railroad. TheSaratoga required

$100,000,boarda of atto to borrowcommissioners be appointed
town,a rate not atof thecent.,seven on bondsexceeding theper

“not less than donatedand the shall raise shall bepar; money they
to such railroad lias or shall here-or association as nowcorporation
after file road from thearticles of to and aassociation build operate
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Railroad,” pro-&village of Glen’s Falls to WhitehallSaratogatlie
had de-vided until taxable electorsthat no bonds should be issued the

finalfor thecided in favor the The law alsoproposition. providedof
inThe main defencepayment and interest taxation.byof the bonds

heldcourtthe law The circuitwas, that the was unconstitutional.case
onit courtconstitutional, and the case was to the supremecarried

error, the decision was affirmed.where
court, used theMr. who the of theStrong,Justice delivered opinion

“ In:of the lawin to constitutionalityrelation thefollowing language
ofmostofview of decisions made the courtsby highestthe numerous

court, itthismadestates, York, bythe New as also of thoseincluding
may author-settled,as that a state legislatureto be consideredought
railroad, inof aa aid inize to the constructionmunicipal corporation
legislativeof suchthe anyabsence of constitutionalexpress prohibition

offound in the constitutionaction. is no such to beThere prohibition
that theYork, heldmanyNew and the courts of that state have times

forto subscribeto cities and townshas authorizelegislature power
subscrip-theto forstock of a incur indebtednesscorporation,railroad

It isdebt incurred.taxes for the of thetion, and to paymentimpose
the pre-has determinedtrue, no in the court of that statehighestcase

corporation,acise now whetherpresented, namely, municipalquestion
col-andcompany,to its bonds to a railroadbe donatemay empowered

stock,; forof butlect taxes for the bonds subscriptionsthe payment
suchofdonations, ordinaryare outside of theequally purposeswith

in theIt is to aidand the of both is the same.designcorporations,
the: it is for promo-or maintenance of a highwayconstruction public
bemay greatertion of to a subscriptiona use. The inducementpublic
may be atherecase,than a donation. In the onethe inducement to

can; other, therein thebyof the stock obtainedreimbursementhope
the exer-warrant forboth, however,no In thebe such expectation.

** * *, wasact.of is the same The legislativecise the power
the issueIt authorizednot it was merely enabling.mandatory:
It was abonds, vote.byand if a popularof the approveddonation

ofwith aconditions, prescriptionpower coupledmere ofgrant upon
thatAnd itbe exercised.mightthe mode in which the power granted

asmust be considereda of legislative powerwas constitutional exercise
in Railroad Companyof this courtsettled the decisionsaffirmatively by

v. The667,v. 16 Wall. and OlcottOtoe,The SupervisorsCounty ofof
maintained, asIt therefore beFond du Lac id. 678. cannotCounty,

theunder whichthat the statuteerror,contended the inby plaintiff
investedof thesuit wascoupons transgressive powerin were issued

“ in thelegislature.” prohibitionthe There is no constitutionalexpress
” action,” morelegislativeconstitution New such“againstof Hampshire

both are alike.respect,than is in York. In thisthere New
court,samedecision, by theTo refer to thethe same we alsopoint

Talcott, 666,Wall.v. 19in the case of The Fine GroveTownshipof
of thedistrict courtto thewhich of errorwas carried on a writup

was bysuitMichigan. Thedistrict ofUnited States for the western
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town,Talcott, railroadagainst the to recover the amouut of certain
frombonds itwhich had to aid in the railroadissued construction of a

Kalamazoo whichto South both in law underHaven, TheMichigan.
consideration, au-they was substantiallywere issued like that under

“ railroads,” byinthorizing towns to their aid the ofconstructionpledge
itsloan or ofdonation, with or without a voteconditions, by majority

cent,electors, andnot of valuation its realexceeding ten the last ofper
personal byThe of the law was sustainedproperty. constitutionality
the circuit thecourt, case,and the town toerror,carried the for

court,supreme the former decision was and the formeraffirmed,where
decisions theof the Instate courts were overruled or disregarded.

“course of valid-their the court that it is that theopinion say, insisted
ofity bythe statute has been determined two of thejudgments superior

court of v. 20 v. StateSalem, Mich. 452,Michigan People Bay Oity—
23Treasurer, Mich. 499—and that adju-we are bound to follow those

dications. We have examined these with allcare, respectcases —with
for the eminent tribunal by which the werejudgments pronounced,—
and we must be oursatisfactoryto that not topermitted say they are
minds. think is un-We the in first decideddissenting the oneopinion

Inanswered. Similar laws have been in states. alltwenty-onepassed
of them but two it byis believed their lias sustained thevalidity been
highest local courts. It is not of reasoneasy to resist sucli a current
and The to ofauthority. question the domainbelongs general juris-
prudence. In this class of thiscases, court is not bound theby judg-
ment of the ofcourt the state where the cases arise.”

Had two casesthese come under our observation had com-before we
brief,the other ourof shouldpleted portions we have referred to them

on several other in this sus-important points case, clearlywhich they
tain.

If authorityreason and can ever settle a controverted itquestion,
seems to. me havethey done it in this in favor ofeffectually case, the

of the law.constitutionality

(7. Burns,H. for the Manchester & Keene Railroad.

The is inquestion is,which raised this case whether ofsection 16 the
act relating to the andpowers towns,duties of 134 of Gen.the—ch.
Stats., authorizing bytowns cities a(and to raisesubsequent act)—

to in railroads,aid the constructionmoney of is constitutional. It
seems almost idle to discuss this inasmuchproposition, as there is not

noonly constitutional“express in ourprohibition constitution against
such action,”legislative but the of Newpeople sincelongHampshire
deliberately thepassed as toupon question whether should bethere
such a provision introduced into the fundamental law andstate,of the
they decided itby popular vote that should not be done.

The constitutional ofconvention 1850 was of ofsome thecomposed
ablest inlawyers state,the and the toamong amendments the consti-

“tution this wasproposed by convention one fromtownsprohibiting
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in any corpora-or stocklending money, credit, talcingtheirgiving
doesittion.” asThe stood then preciselyconstitution in this respect

chosenmen,now. In ofbody representativethe of this ableopinion
“ lendingfrom all in towns fromof order toparts state, preventthe

wasitinstockmoney, credit, taking any corporation,”their orgiving
howconclusivelyto This showsnecessary amend the constitution.

that this matter.assembly viewed
theyWhen was submitted to thethe amendment people,proposed

the consti-decided to the underby an vote retain rightoverwhelming
later,yearstution to did fourteenan act aspass they passsuchjust

and unconstitu-believe, asnow, time,which is first I attackedfor the
andmadetional. thenwas The issue wasThe amendment rejected.

tothe lawdecided. it settled,as and enactedThe regardedpeople
which objection is now made.

thisThe underto what has been doneattention of the court is called
to thestatute. R. R.RivercityThe of Concord aided the Sugar

ofamount of an$50,000. The town of votedNewport appropriation
cent,five Suna-per of ofits valuation same the townobject;to the

to thepee amount;voted same and aided the enterpriseClaremont
amount to the$100,000.of voted $50,000The of Manchestercity

cent,Suncook eachR. and and Pittsfield voted fiveTalley R., perEpsom
to &the Nashuasame in theThe of Nashua took stockpurpose. city

gaveRochester R. $200,000,R. and Sandownto the amount of
$20,000. $15,000 to thecityThe of Nashua also a ofgave gratuity

$10,000,R., $3,000, Greenfield,R. andPeterborough Lyndeborough,
and Francestown, $6,250, to The town of Peterbor-the same object.

cent,ough valuation, togave and its the$40,000, five ofJaffrey per
Monadnock R. R.

Thus it will be haveseen at a that resultedglance great enterprises
from statute,the exercise of the this and that noauthority bygranted
inconsiderable of this state are interestedportion directlythe ofpeople
in the decision of this Theseimportant question. large appropriations

theyhave been andmade in that were not onlythe beliefexpended
andlegal andbut toproper, actually pro-thenecessary development

tection of these several localities.
It is not from now hold-easy to estimate the harm that would result

thising Tobad, this,statute and of doright.subversive constitutional
not only would the and named be to count-subjectedtowns cities above
less but a fatal blow toembarrassments, and thelitigation,perhaps
growth and be inflicted.certainlyof the state would mostprosperity

The be,and I trust willpolicy been, alwaysof our courts has always
not to atdisturb what has in faith the theby peoplebeen done good
ballot-box, or its functions,in the ofby legislature properthe exercise
unless it is such acts are con-shown, and thatclearly unmistakably,
trary to inreason, statute Ilaw, question,and Theright, precedent.
submit, itis and but isnot and inonly spirit purpose,reasonable right
in accord in theirwith as expressedthe sentiment of our people,popular
laws in num-and shownof asIt has the sanctionsuffrages. precedent,
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berless decisions in atten-of tlie themany Union,states of the to which
tion of itthe has brief;court been called in thusthe defendants’ and
would seem to be fortified on of soundside with all the essentialsevery
legislation.

“Ladd, J. ortown taxAny vote,a two-thirds raisemay, by by
loan such sum of exceedingas shall notmoney they deem expedient,

* *cent,five per of samethe valuation thethereof and appropriate
to aid in the anyconstruction of in mannerstate,railroad this in such
as they Stats.,shall 34,deem In accord-Gen. ch. sec. 16.proper.”
ance with the ofprovisions statute, cityof this inhabitants ofthe the

cent,Keene have subsidyvoted a lastto three of theirequal per prop-
erty valuation, to aid in the ofconstruction that of the Manchesterpart
& sum,Keene Railroad located between and ThisGreenfield Keene.

”“amounting $130,000,to of is inupwards called a the vote.gratuity
is,It in fact, an amount,of athat to raisedappropriation by publicbe

tax, to the railroad,ofpurpose a with nobuilding equivalent except
the expected benefits to be derived from such railroad.the ofopening
The plaintiffs, who Keene,are citizens and in contendlarge tax-payers

above,that the in act transcendedlegislature, the thepassing quoted
limits ;of intheir constitutional vot-citythat the action of thepower
ing ;the is and ask forgratuity theytherefore without warrant of law
an injunction to the of bonds of taxes inprevent levyor theissuing
accordance with said vote.

The anquestion we are thus called to consider is importantupon
one, not legalin its in itsonly but theaspects, practical bearing upon

andrights interests of these as as in a similarwell others situa-parties,
tion, both and of bondstax-payers holders heretofore issuedmunicipal
for a like authorityunder the of the act inpurpose question.

In extremelyone view, the of the court is and induty simple;plain
another, delicate,it is and not from We havevery difficulty.free not
to inquire law, or,into ifthe of the the be admitted topolicy purpose
be whether to attained was suf-public, the besupposed public good
ficient to the in two thirds ofjustify legislature conferring upon the

voters of a tolegal town the devote not their ownonlypower property
but that of the third to such aotherunwilling purpose.

All mere allof and thequestions expediency, questions respecting
just of within limits theoperation law, bythe the constitu-prescribed

ittion, were when was enacted. The courtsettled theby legislature
onlyhave andby side,to statute and the constitution sideplace the

say whether theyis such a conflict between the two that cannotthere
If,stand together. examination, to a con-such there beappearsupon

flict, and if and as to leave no reason-the conflict is so clear palpable
weretheyable doubt that to do whatthe have undertakenlegislature

prohibited constitution,from court cannot avoid thethe thedoing by
statute be-liigh inoperative,unwelcome of thethough duty declaring

statute, ;not is law andconstitution,cause the and the the paramount
the court must all laws alike.and administer theinterpret
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the par-not outThe learned counsel for the have pointedplaintiffs
byis violatedticular sayor clause of the whichpart theyconstitution

theis,this act authorizeshowever,statute. Their that theposition,
taxation, andof and oftaking guiseunder the nameprivate property,

; and thatit to thatappropriating really essentially privatea use is and
such a with those fundamentalbeing manifestly at warproceeding,

in theprinciples pos-the of the to be secureupon lightwhich citizen
allofsession and is in violationof his depends,enjoyment property

those andprovisions perpetuatein constitution established to guardthe
are;that formright. legislatureThe assumes thisproposition —the
theofforbidden from theconstitution to exactby money peoplethe

: thisstate under the of and it ataxes, purposename toapply private
statute forbidden, void. Theauthorizes the act thus and is therefore
first soand wepart defendants,of this is admitted theproposition by
need not in the constitutionnow what ofinquire particular provision
the commonlyinhibition re-is to be found. it theWhether rests upon

assessments,ceived taxes, rates,andmeaning definition of the terms
&c., used in ofconstitution, privatethe and the general guaranties
property ;in bill of a fair construc-whether,contained the orrights by
tion of isstate,Art. as5, the of all as welllevying taxes, municipal

service, inlimited to the fornamed, viz.,therein thepurposes public—
the andstate,thisnecessary defence and of ofgovernmentthesupport
the protection thereof,and of at presentthepreservation subjects —is
immaterial, that taxesinasmuch as we are to start with the assumption
cannot be other thanor authorized forimposed by anythe legislature
a public purpose.

Is the haveof a railroad a ?building legislatureThepublic purpose
and determinedundoubtedly their on thatpassed judgment question,

that it is. It tois not be denied that of taxes is speciallythe levying
and function,a not to encroachentirely and the court arelegislative
upon the in ex­of a theprovince coordinate branch of the government
ercise ofof that Where is the line that divides the provincepower.
the court ? Thefrom that of the in a of this sortlegislature matter
court is to and thelaws, judicialadminister the and thereexpound
function and aduty givenend. How much of the whetherquestion,

is much inobject law, and howlies within the of thepublic, province
the domain theof and ?political judgescience Whenstatesmanship
has isdeclared all that into much stillthe law enters the howproblem,
left to has in­the determination of the ? asAdmitting,legislator
deed v.been more than in this Railroadintimated state (Concord

N. to determine17 H. that it is for the courtGreeley, 57), finally
whether the rulesuse is is the ? What are thecriterionpublic,­—­what
which the law to to eliminate a truefurnishes the court wherewith
answer to ? as pre­the In what does theinquiry questionrespect
sented to to thethe court differ from same asthe question presented
legislature ? If of legisla­the court when reach the bordersstop they
tive ground, far can ?theyhow proceed

If of allthe legislature A,should take of or thethe property property
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the in A,the town of considera­tax-payers over,and hand it without
tion, without usedpretence of to beany B,or topublic obligation duty,

himby in a or inbuying farm, a himself uporbuilding house, setting
business, the case would onebe so of everyclear that the common-seuse
would at say byonce the limits of hadlegislative oversteppedbeenpower
a of That isandtaking it to use.private property, adevoting private

124,the broad which such v. 60 Me.ground upon cases as Allen Jay,
Boston,Lowell v. v.454,111 Mass. and Loan AssociationThe Citizens'

Ct. U. AndTopeka, yet yet,were decided.Sup. S.*(not reported)
what of law do therule the courts find revisingto aid them in thus

ofjudgment theythe ?legislature Is it not that the questionclear
andpass is the same asupon question that theby legislature,decided

that done,must it inthey legislaturedetermine the havesame theway
simply the exercise of reason and it that settlesby ? What isjudgment
the character of a in other­given orpurpose, of itsrespect being public

?wise It has saidbeen that for usethe to alegislature publicdeclare
does ; certainlynot make it so—17 N. beH. and57 the same may
said with truth of a Aequal like declaration the court.by judicial

itself,no than achristening can more affect the of the thingnature
alegislative christening. knowledgeJudging and without somepriori,

of Istates,the wants of mankind when in andorganized communities
do use,not that itunderstand how it couldquite be ofpredicated any
is as ispublic, Dixon,se" said v.by J., SheboyganC. in"per Whiting

water, etc.,9 Am. Law theCo., air,Reg. 161.Railway (N. S.) light,Of
ofcommon it beforehandindeed,bounties be saidprovidence, might,

that in a broad usesare sense it is not of suchthey very butpublic;
nature,that we are Without knowl­of humanspeaking. knowledge

from and needfuledge experiencederived observation of what bemay
comfort,for the and a state ad­well-being, of the ofprosperity people

as tocivilization,vanced in in sameknowledge, way,thegained—and
conditions ofnecessary by privatetheir welfare willwhat be supplied

will byand what thego without interferenceenterprise, unsupplied
not see how use could orstate, anydo be said to se public,be per—I

court,or a wouldlegislature,a could form a thathow either judgment
almost and No onewhollybe founded upon theory conjecture.not

and isbuildingthat the of ourmaintaining highwaysdoubts common
? thatWhy for no thanCertainlya other reasonpublic purpose.

for andtravel,facilities the transmission of intelligence,furnishthey
of whyBut this mat­goods. should the state takethe transportation

care,fostering very greatits aimposingter under theupon people
in the of more thanburden taxes for their anyyearly shape support,

im­mentioned,that be ofmight greaterothers andmany equal perhaps
? that heto its citizens Is it of citizenconcern to thegreaterportance

a road hison, neighborto travel when visitshould have he desires to
town, or or his factoryin next the his farm ofthe oftransport products

beback ex­mayand the for whichbring theyto market commodities
corn, tanner, athat he should have a mill histhan tochanged, grind —a

into clothing,and tailor to manufacture his materialshoemaker, a raw * 20 Wall. 655
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a greatwherewith arebodyhis ? Doubtlessmay highwaysbe covered
soonwouldI the whole statepublic benefit. Without them suppose

fit for thewilderness, onlyreturn to howlingits condition of aprimal
ifhabitation it there wereof wild beasts and How bewouldsavages.

to buildlumber,no mills for masonsthe of no orjoinersmanufacture
to assisthouses, no or tradesmencloth,manufacturers of no merchants

in the exchange may appearof commodities ? These suppositions
fanciful,somewhat is the buildingbut illustrate Whythethey inquiry,

of many thingsroads to otherservice,be as a whileregarded public
theequally necessary life,for of ofsecurity property,the theupholding

con-preservation learning,of and are commonbymorality, religion,
sent of theregarded enterpriseas and so left toprivate, the private

incitizens be foundThe answer to is not tosurely,this question,?o
andany of factabstract of It alaw. is conclusionprinciple essentially

ofnecessitiespublic the result of an individualpolicy, into theinquiry
every show themember of the aggregatein thecommunity (which
character and that thoseof the and the likelihoodurgency public need),

will Ob-necessities be from the state.withoutsupplied interference
viously it bears a of a poli-much deductioncloser resemblance to the

ittician, than a Shouldthe of aapplication legal by judge.principle
found would, voluntarilybe by that no in stateexperience theperson

and unaided, neces-calling,establish and on trade orcarry any given
life,and ofsary, universally for thenecessary,admitted to be upholding
andhealth,the preservation order,of the of decency,maintenance

civilization of such neces-among the would not onpeople, carryingthe
sary trade or for whichcalling become a thethereupon public purpose,
legislature tax ?might lawfully aimpose

or, built,showsthat if wouldExperience highways built,would not be
not be inlocated the convenient transitright with reference toplaces
between in for the controldistant nor suitable butpoints, kept repair,

state;assumed over the whole matter so the state inter-the andby
feres, and a system,establishes and an enormous burdenimposes upon

in taxes,the the of them to themselvesshape supplypeople compelling
needthey certainly need, theywith what but need no more than shoes

bread,or that unau-nobody ever the wascomplained interference—and
orthorized, the other than a one.purpose public

tasksaid to show nature of the imposedhas been the delicateEnough
ofrevise thethey judgmentthe court when are called toupon upon

is delicatein a matter of this Itlegislature especiallythe description.
withreasons, first,for two the discretion of the legislature,because—

and theirtaxes, large,is solevying veryto the whole ofresp'-ct subject
the limitssayit to whenexclusive,so that is not always easypower

and, second, becauseof that discretion and have beenpower passed;
asfurnished, by bymuch the lawto is not sothe rule be applied

toeconomyandpublicthose considerations ofgeneral policy political
duty'ofthe anddenywhich allusion has I do not powerbeen made.

thosein to settlecourt,the of arerights question,when private property
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constitution;a andto of the therights according just interpretation
discharge of involve a revision of of theduty maythat the judgment

more or less ofwhich,a likelegislature upon question this, partakes
a character. But before the court can thepolitical judgmentreverse

orexecutive,of the and the and declare a statutelegislature levying
mustvoid,a tax to be and a clear case beveryauthorizing inoperative

shown.
legislatureAfter and the have both that thethe executive decided

tax is laidfor which a is short of a moral cer-purpose nothingpublic,
a has in thetainty made, can,that mistake been warrantmy judgment,

in bedecision,court that when better canoverruling especially nothing
set in its than the naked of the court as to the char-up place opinion

ofacter the use proposed.
not for court to shrink from of ait is the theCertainly discharge

; but, at ofconstitutional the same it is not for this branchduty time,
an ofthe to set encroachment thegovernment example upon province
onlyof the It is the enunciation of a that is now ele-others. rule

that,in to thismentary states,tlie American we can declaresay before
must aunconstitutional,law we bo satisfied—satisfiedfully beyond

the for which tax is isreasonable doubt—that the authorizedpurpose
and notprivate public.

I of ourincidentallyhave common and it has beenhighways;spoken
is, travel,furnish tosaid that their to the facilities forpublicpurpose

andfor the transmission of the ofintelligence, carrying Nogoods.
that to and maintain isone will contend build them not a public pur-

obvious,Indeed, of thisthe nature use is so that itpose. verypublic
said tohas been those be se v. She-among publicclassed Whitingper (

inCo., of credentials fromstanding need no theboyganRailway supra),
court to it to Wherein does the use oflegislative recognition.entitle

mentioned,a railroad differ? What benefit can be comesthatpublic
road,from of common that does not in kind ifcome,the a notbuilding

of a railroad ? It isin from the not to en-degree, building necessary
they are, doubtless,benefits of either: numerous andlarge theupon

varied, numerous, indeed, so interwoven with that dis-everything—so
virtuous, rich, well andorganized,an welltinguishes intelligent, gov-

barbarians,tribe of anprimitiveerned from a that tostate, attempt
all be little less than an totrace them would search out theattempt

sources of our civilization.
is, ;in kind andare alike when it istheyThe admitted thatpoint

class of roads isconstruction of one allclearly, beyondthe possibility
doubt, I cannotof a conceive what it isupon groundpublic purpose,

ofbe said that the construction the other class allis,to reason-beyond
doubt, a purpose.able private

that railroadIt is said are that the roads arecorporations private;
;for thatand run the can the benefitsprivate gain public only enjoybuilt

a toll, and, therefore,them of theirupon paymentby purposeoffered —
this,short and conclusive answer to all in mind,The myis private.

that the of the does not and cannotagency employedcharacteris,
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To ato be of railroadsaydetermine the nature of the end secured.
it is a and therefore the construc-thatcorporation corporation,private

me, truth,of to in notion a is a seems morerailroad private purpose,
or theagent state,—if than of officer oflogical, absurd, say anyless to

He is an and associa-individual, privatewith all the interestsprivate
of allcitizens;tions of the his office and hisother therefore ofpurpose

a toll isargument, granted,official acts is that becauseTheprivate.
to results,therefore must carried its logicalthe bepurpose private,

ofwould of a numbervery large publicdeclare thecertainly purpose
in ofoffices the to them the state,state be private, among secretary—

of ofcourts, registersthe and ofjustices registers probate,peace police
town-clerks, etc.,of deeds, sheriffs, courts,clerks of etc.the

If the is makes no difference that the agent byitpurpose public,
Nor,whose hand it to is if theis be attained werepurposeprivate.

would it thatprivate, anymake difference a waspublic agent employed.
The to bequestion, therefore, whether a railroad is re-corporation

is,as or or ingarded both, onepublic, private, public aspect—that
and in to andprivate another, immaterial,me thatquite—seems
the decision of that or the other does notquestion wayone advance
the we have ininquiry hand.

It. has some,been admitted who withby have maintained singular
and in thisability case,zeal the the that theposition plaintiffsof state

might legally take into its hands whole matterown the of railroads
limits;within its andmight build, them,control mak-equip, operate,

ing business,use of no ininintermediate the thatagents —because
case the would remain owners of intopeople the which theirproperty
money had itdeference, me,been converted. seemsgreatWith to this

a ofis concession inverythe The form of thedispute.point argu-
ment seems to this:be cannot a tax for aThe state levy private pur-

much, all The of a railroad is apose. (So building privateadmit.)
; but the state a tax to apurpose may nevertheless buildlevy railroad,

taxthe be toprovided large enough through the whole enter-carry
without in the aid ofprise calling any other to drawagency; or, from—

the same the bepremises here,conclusion to establishedsought the
levy-astate cannot tax for a The may levystate aprivate purpose.

railroad;tax to wholly build, l’unand a therefore theequip, building
a railroad is a This notprivateof does bear examination.purpose.

Another hasargument may bynoticed here. It been said courts,be
wewhose decisions are to withregard great respect, that,accustomed

admitting the of to authorize townsthe and cities topower legislature
subscribe for stock in and or levyrailroad issue bondscorporations,

intaxes does not thatpayment thereof, they lawfullyit follow can
authorize the direct of funds in thethe to aid con-appropriation public

; because,struction of a railroad no stock is taken in that event,where
orinterest to town in the of the cor-no results theownership property

managementand no voice in and of its affairs isthe controlporation,
I not saidsecured. do how this be a court of law.byunderstand can

what can of a tax toUpon ground the authorize thelegislature raising
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of suchin tliesort,for stock a of unlessany purchasepay corporation
? Ita isa of funds to servicestock will be devotion the publicpublic

in railroad cor-that the stockoriginala matter of common knowledge
so; such abut whetherworthless, nearlyoften orbecomesporations

I cannot, difference, so far asnoresult is to be or makesapprehended
and not public,issee, with the If the end in viewargument. private
into copartner-as well a town to enterthe authorizelegislature might

enter-anyin the of privatewithship any private person, prosecution
toof the capitaland itsbusiness, proportionor furnishprise stipulated

stock,it suchinvested, by a as to authorize totax, purchasebe levying
hands, and the peopleit in theirlikelyeven were to advance value on

and atis public,thus be the that the endby Denygainers operation.
of thethemay purchasethe same time admit that a tax be levied for

that towns bestock, be, maytoand the inevitable conclusion appears
indealingofto in the and businessauthorized engage private perilous

as anyas remoteand so the funds to astocks, public purposeapply
constitution, tothethat can well be conceived from that bypermitted

withof afact must be madesay the that such investmentnothing
or theoneClearly,assurance that the will be lost.moneyreasonable

must admitweother of these must bepropositions changed;—either
stocksin tothat the view is or thepublic, deny power purchaseend

merelyin is a end.when the end view private
thatIt is that the to anddestroy;said the to tax involvespower power

banks,this is is shown the of the stateby exampletrue well recent
cent,a bytax of ten imposedwhose existence was terminated by per

But thestrengthen posi-on their circulation. how does thiscongress
? that if the have the con-say legislaturetion of Theythe plaintiffs

cent, to aidand to a tax of threeright perstitutional authorizepower
a taxrailroad, levyhave the and totheythis constitutional right power

of suchin the of the full valueall the toproperty city Keeneupon equal
to this be granted,and that the same road.give Supposeproperty,

laid itis ? Is notwhat it as to the for the taxprovedoes whichobject
that full valuethey mighttrue a tax to the ofequalauthorizeequally

schools,cityin the for of the theall the the publicproperty support
nature ?any confessedlyor other of apublic highways, object public

as to the nature ofThe is of no force ansuggestion plainly inquiryin
levied,for a or forwhich tax has authorized thethe beenpurpose

that the of is a incidentpower necessaryreason destructionsupposed
and for which itof the follows it be thetaxing power, objectwhatever

Itforth, illegal.and andprivateis whether orput public legal,
more, in than truism thatcase,amounts to little the the anypresent

itin hands ismay be abused the whosegovernmental power agentby
reposed.

has beenBut if the on which this must turnquestion rightly ap-case
inI think it was thedecided than thirty years ago,moreprehended,

heldof v. H. where it was47,case Concord Railroad 17 N.Greeley,
groundin affordsa railroad is such a use asgeneral justthat public

it toof that use.for andtakingthe private property, appropriating
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A tostate,at in this with reference theglance earlythe legislation
consent,owner’s is sufficient,of land for railroads thetaking against

that, yearswithout to show for several before theelsewhere,looking
wasarose,case of v. much doubt felt byConcordRailroad theGreeley

legislature as the of such aand at to existencelarge right,the people
and a to its Thedenyis manifest exercise. firststrong disposition

layto outgrantedcharters railroad the theirright road,to corporations
and Private Acts oftake land for thatnecessarily purpose­ 1885,—­see

1836,264, Acts ofpp. 201, 212, 223, session) 341,Private p.(June
470;1839, 456,of Acts of and336,Private Acts Private1837, p. pp.

at the “Ansession, 1836, a law was entitled act topassed,June general
and of forprovide assessing damagesa more modeexpeditiouscheap

lands whichor materials railroadby unequivocallytaken corporations,”
and of thus conferredrecognizes validity light bythe existence the the

Acts, session,charters. Public 299. This act was1836, repeal­June p.
ated the and actNovember the same an substitutedyear,session of in

ofplace it the same but morecovering general ground, comprehensive
and in details,its for assessment ofspecific anproviding damages by

in ofjury case the were not content with the award com­theparties
mittee, Laws, sess., 1836, 248. It isp.&c. Public Nov. noticeable,
also, session,that the an1836, passedat November act was author­

hold inizing the town of to and stockConcord the Concordpurchase
Railroad to an thirtyamount not thousandCorporation, exceeding dol­
lars. Public 316. ButActs, sess., 1836, 1840,Nov. before forp. rea­
sons that here,are well known but not be stated theneed mindpublic
became ofgeneralsomewhat the theagitated subject rela­upon legal
tions borne railroad to andby governmentthecorporations ofpeople
the state, and rightsthe and duties of such ascorporations, well as
the of the to topower legislature theirprivate property useappropriate

that,without the owner’s consent. YYe find ataccordingly the June
session of that ayear, an act of somewhat sweeping character was

whereby 1836, 1837,acts of andpassed, June,the inJanuary, refer­
ence to andthe assessment of the act authorizing Concord todamages,

Railroad,and hold in Concord allpurchase stock the were expressly
And fromrepealed. enacted,it was further “That after the pas­and

take,ofsage act, anythis it shall for to use,not be lawful corporation
or any theoccupy lands, thereof,without the consent of owner unless
the in ofconstruction of works the actcontemplatedthe incorporation
shall have been of this act.”commenced to the Laws ofprior passage
June session, 1840, clr. 438.498, p.

At the November session of the actyearsame another was passed,
which, whether or in agrievances not,called forth actual shows strik-by
ing thelight state of and the of thetemper legislature.sentimentpublic

“It was enacted, That fifteenth ofday March,from and after the
D.A. 1841, it shall of any laud,be lawful for the owner or owners taken
any railroad ofby railroad,in their whenthe constructioncorporation

such same,land-owner shall not for onfullyhave been compensated the
or before the railsfifteenth of to remove the fromMarch, 1841,day

VOL. lvi. 34
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and therailroad, land, and take offence the retain possessionsaid up
to the of theuntil entire satisfaction is made owner or ownerssame

session, 584,Laws of 504.1840,thus taken.” November ch. p.land
intowhich wentby Statutes,latter act was the RevisedrepealedThis

1, ; of the that noformer,March 1843 but the railroadprovisioneffect
use of with-shall land for the suchtake any corporationcorporation

consent and as sec.thereof, retained,the of the owner was appearsout
142, Rev. Stats.1, ch.

1844,remained in this until when an act wasThings passed,position
cases,“An in certainact to railroad publicentitled render corporations

a Laws of Novem-and board of railroad commissioners.”constituting
session, this anch. 128. 8 of act contains elaborate1844, Sectionber

state,for a the of theby governorlease under seal the signedprovision
state, to aby wherebycertified the of the constructsecretary rightand

over and tothe route should be granted guaranteedrailroad proposed
not norfor a term than one hundred more thanlesscorporation,the

inand with the of useryears, righthundred the use benefit,tw'O publicfor
locomotives, andcars,to and vehiclessame with theirpassthe repass

athereon, wayfor the out of&c., devicetransportation findingof —a
do to the inventors ofwhich would not discredit ingeniousdilemma

still abounds.many of the fictions with the lawlegal which common
v.of ConcordRailroadyearnext came the case(1845) Greeley,The

to authorize tak­legislaturethe constitutional of the thepowerwhere
isfor such was denied. Itstrenuouslyof a useing private property

referred to forobvious, even outside the statutesgoing justwithout
evidence, seriouslythat this was had theengageda whichquestion

mind, and differed.greatlyone which Underupon opinionspublic
circumstances, it shouldwas natural that the case receive a care­these

court; I think it be thatsaid,the andby may justlyful examination
most toby amongMr. Justice Gilchrist is the valuable beopinionthe

of which it treats. He Thesubject says,the generalfound upon' —“
delegatingof this state is not so much a constitution power,constitution

and All in theregulating restraining power. power,a constitutionas
to is thebyterms such a conferredsubject, people,applicablelargest

constitution, to the condi­court,the theupon general subjectthrough
to thein its exercise that it shall no laws limita­pass repugnanttion

in the He the objectionand restrictions constitution.” considerstions
of domain cannot be exercised except throughthe eminentpowerthat

of saysmedium a and the involvedcorporation, questionpublicthe
is and a but whethernot what a what isis, public private corporation,

that land an individual forbe one hold the ofcorporation maythis
case, namely,in theuse. Inpublic considering great questionthethe

forIt issays,the use was he sufficientproposed public,whether —“
to sothe a thing may public,occasion that of be consideredsay usethis

in question,to the ofjustify legislative prerogativeas exertion thefar
of a publicdevoted to the reasonableobject satisfying pervadingit beif

transmission oftravel, intelligencefor for forthe facilitiesdemand
thosecommodities, enjoyednot withextraordinary comparedof asand
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by incommunities of rank themselves factSuchpursuits.like objects
the itamong first of moment that hasduties a from thegovernment

secured itself against tranquillityand establishedforeign aggression,
within its own in seclusion.borders. Without these the citizen pines
The bounties of labor,nature and the fruits of which commei’cehis
would wasted, himself,transmute withwealth,into are and he provides
difficulty if all,at andthingswith which embellish home renderthose
its appropriate enjoyments possible.”

I am not of hasaware that the soundness this decision ever been
questioned ; it has in and actedcertainly bybeen theacquiesced upon
legislature and ofthe as the undoubted law the state ever sincepeople,
it was inrendered. alegislature again again, varietyThe has and of
forms, and use to be and hasdirectly public,declared theindirectly,
jealously guarded of an inference that theagainst possibility rightthe
thus to take land anycould be derived from other source than the
supreme areof the state. Railroads declared to belaw-making power
designed for the andaccommodation like other there-public highways,
fore to be ;public and it is said canthat, being they bepublic highways,

out,laid built, maintained, onlyand in by virtue ofput operation
grants of the or of them.legislature, authority Theyderived from are
required, in times war, insurrection,of or toinvasion, transport sol-
diers, munitions war, state,of and other of asthe well asproperty
soldiers, munitions of war, and other of States,the United andproperty
the mails of the States,United at such rates as the andgovernor
council shall impose if the do not areagree. Theyparties forbidden
to discontinue tlieir roads, and to in goodthemrequired keep repair,
and discharge tlieir duties in andcarrying freightpassengers agreeably
to tlieir proper object 145,146;and Stats.,purpose chaps. besides,—Gen.
their charters are analways to inferencecarefully guarded prevent that
they are not the creatures of the state, charged publicwith functions
and subject to legislative control.

a isUndoubtedly declaration, that a uselegislative given public, can-
not be regarded as to all without theintents,conclusive denying power
of the court constitution;to itthe isinterpret true,nevertheless that
the creator of a workgenerally the of hismay impose uponthing own
hands such chooses;qualities asand characteristics he when we—and
see that the legislature, railroadestablishing corporations,in has
always been so careful, not to bestowonly upon them attributes and
powers consistent with their isno other idea than that purpose public,
but to lay wouldupon them also and whichduties beobligations clearly
unjust and ; when,in and inarbitrary other view addition toany this,
we find the is astatutes full of that the use publicdeclarations use, it
would seem that ofwhich falls much short absolutenothing demon-
stration would in that the useholdingwarrant the court afteris, all,
private.

Thus far, contended,the all It is nowhereindeed, agree.cases and
is not is acontended the that a railroad notby plaintiffs, public use in
such sense that the ofland, individuals, beprivate property may taken
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for to distin-its construction. But a lias been madestrenuous -effort
ofof a the exercisebetween the nature that warrantsguish usepublic

exerciseand thedomain,the of eminent which warrantspower that
of the in its behalf. Of the use whichtaxing power course. warrants

char-everyland for a musttakingthe of road-bed otherwisepublic,be
its existenceter that andright, every general recognizinglawgranting

than anand the mode of its has lessregulating exercise, nothingbeen
rightsand interference withabitrary despotic by privatethe legislature

in asof violation of Art. 12 tiie bill of wellflagrant rights,ofproperty,
the arerightsas other of the thosewherebyconstitutionprovisions

secured.
then, that itargument,The admits that the holdsuse is butpublic,

is not is to itsufficiently way, bringor not in thepublic, public particular
ofwithin the for which be eithercategory maytaxesobjects imposed:

kind,in the fallsdegi’ee public qualityor which it confessedly possesses
ofof thebyshort that the anrequired constitution to exercisejustify

taxing power.
distinction,It is onincumbent those who maintain thisundertake to

An assertionto out the differences it rests.clearly on whichpoint
it is advanced abyexist not norenough,that does is the argument

and em-such even inassertion,of made confidentrepetition though
is whenterms. What the rule wherewith are to determinewephatic

ais of to of one powera use character warrant the exercisegiven public
? ? Nonot other What is the be oneand the to appliedprinciple

taxing power,will contend that the of eminent domain and thepower
similar, inare all all that neitheridentical: butthough respects agree

a higher power?be exercised for end. Which is theexcept publiccan
call itwords,in other which toor, therequires greater public exigency

side of? is the nature of which on oneforth What those lieobjects
toline, and of ? is the linewhat those the side Whereuponthe other

location ?what the reasons that itsdrawn, and are determinebe
with muchevaded,are some of the not to or metquestionsThese be

but andingenious ratiocination, clearly,and to be answered fairlyspeech
that all reasonablebeyonda court can the havesay legislaturebefore

athat useconstitutional in declaringdoubt transcended powerstheii\
thatis, privateis of suchwhich such in sensecharacter, public—that

• behalf,taken and in its alsomay be appropriatedproperty —is
Inin that in its thosemaysuch sense taxes be levied behalf.public

counsel, whereto we have referred thebywhich been plaintiffs’cases
this it the failuremade,to do is does to meattemptan appear

ability ofthe eminentonlyhas been rendered more conspicuous by
careful ex-And,who have task. after a mostthose undertaken the

railroad, athat acases, beingof those if we were to holdamination
theiruse the againstfor which land of individuals be takenmaypublic

Iimposed,is for taxes beconsent, maynot a whichpublic purpose
distinc-for theat sound to givebo loss what reasonutterlyshould

action ofor in terms to a to futuretion, what frame rule thegovern
in oflegislature cases a like' description.the
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Unless the court are to stand and their represen-between the people
tatives and in their delibera-declare when the latter have misjudged
tions, and courtset limits of thelegislativeto theup generalpowers
not found in mind thatmythe law of it is clear toorganic state,the
this law cannot annulled orbe a sentence decree.by judicial

J.Smith, Laddvery myAfter the full discussion brother of theby
general must andrest,which the this caseprinciples upon decision of
in which I thanfully I shall to but little moreconcur, verydoattempt
cite a few of the authorities which the weleading upon questionsbear
are farconsidering, may necessarytherefrom so as bequoting freely
to give a clear which courts have takenof the view theunderstanding
of these questions.

We are asked to restrain from itsissuingthe of Keene bondscity
to the amount of in of$130,000, aid of construction the Manchesterthe
& Keene Railroad, cityto a councils inpursuant vote of its thepassed

November,month of 1874, 34,thatthe sectionupon ground chapter
16, of the General a toStatutes, city raise,town or taxbyauthorizing
or loan, money aidto in such is anconstruction, unconstitutional ex-

ofercise legislative power.
isIt not claimed that the of this stateconstitution contains ex­any

press denial of to the to apower authorize cor­legislature municipal
poration to aid in the a railroad,of and isconstruction there nothing
from which such denial of The inpower may be inferred. plaintiffs, argu­
ment, refer to 2 thearticle of bill of which the ofrights, by acquir­right
ing, and is topossessing, everyprotecting guaranteed citizen,property
and is thus put above the or of thealtering repealing power legisla­
ture. We are also referred to the fundamental rule laid indown

“E. v.Kingston Towle, N. 57,48 H. that the power delegated by the
‘constitution to make and all ofordain manner andreasonable whole­

orders, &c.,some laws,’ no makeconfers to- an orderauthority or law
in violation ofplain the fundamental naturalofprinciples justice,

the actthough bynot bemay limitation inprohibited any express the
constitution.” outset,It in thatmay be conceded the what the plain­
tiffs claim in this is not If the inrespect statutedisputed. question
is to the that it is toopen objection the fundamentalrepugnant prin­

essential,of orciples natural,natural andjustice, infringes the inher­
ent of aright citizen to andacquire, possess, protect then itproperty,
will be the of theduty court to declare the same unconstitutional. The
only question, then, is, this inwhether statute is unconstitu­question
tional.

There is no in offavor the ofa statute.presumption unconstitutionality
On the the andcontrary, is the other itpresumption always way; de-
volves upon any one who would to itsquestion it, establish unconstitu-
tionality beyond Lim.reasonable doubt. Const. andCooley’s 182,
numerous inauthorities note 1.cited

“The plaintiffs contend that railroad are cor-corporations private
in all so asporations far be to-respects, they may empoweredexcept
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of domain in for itsexercise the eminent land construc-right taking
; theytion that in all other and that their under-respects are private,

bycan no more be aided taxation than oftaking undertakingscan the
or individual.”any corporationother private

“Statutes, 1,General ch. sec.146, Railroads, beingthatdeclares
accommodation highways,for the like other aredesigned public pub-

“and controllic, at all times to the of the Sec-subject legislature.”
2. Alltion railroad are and trustees and otherscorporations public,

in whom railroad are so faris vested as the secu-any public agents,
of andrightsand the interests are concerned.”rity protection public

“ built,Railroads, out,Section 3. can be laidbeing public highways,
onlyinmaintained, byand virtue of ofput operation grantsexpress

or of derivedlegislature, authoritythe therefrom.”
of statutes are so thanThese the more a re-provisions clearly nothing

law,of the it has been in courts ofaffirmance as held theuniformly
in this dothis and state that it is idle tonearly every Union,other

of thismore than cite a few of the vast number authorities upon point.
of v. Greeley,The first decision in is that Railroadour state Concord

where, Gilchrist, J.,N. H. a full discussion it was47, by17 after
railroad in such use as affords justheld that a ais, general, public

tofor the of and itground private propertytaking appropriating
if theuse; and that railroad of a forcorporation,that a private

to regulatedof a to the beowners, subjectuse the tollpublic, paying
oflaw, privateis such an as to suchby justifyobject appropriation

property.
444,H. is anFernald,In Great Falls Co. v. 47 N. exhaus­Man'f'g

it whenJ., where was held thatPerley,tive O.opinion by prop­
inlaw,for be a asmay generalis taken the use it doneerty bypublic

acts, been sohave oftenspecialcase of or ashighways, bythe such
roads, &c.canals,in to aqueducts,reference railways,passed turnpike

to the Itshouldnecessary pass directly public.It is not the rightthat
astechnically providedto a classed private,bemay given corporation

it aas to character.publicuse is of such benefitgeneral givethe
insuch naturegeneralcase falls within a class which isWhen a given

the as forrighthave to takepowerand that legislaturecharacter the
was dis­theuse, inquire powerthe court cannot whetherpublicthe

Mt.Pet. Washingtonin instance.creetly particularexercised such
numerous acts134;­ see, also,N. H. the list ofCo., incorpo­Road 35 —­

ofand for the improvementand actscanalrating turnpike co'mpanies,
Fernald, 450.p.in brief in v.rivers, cited the plaintiffs’ Company

in which theSargent, J.,byIn Ash v. in anCummings, opinion
the learned judgeis withdoctrine of the above cited approval,cases

to thecompanyit to aadds, grantthen If is privateconstitutional—“
the consent of thethus for uses withouttaking publicofright property

tosame rightless so theit that it is none the toowner, grantfollows
limitations,andif is similarit done underindividual,an restrictions

as noandpublic,The is justand to the same conditions. usesubject
or a privateaby corporation,if is builthighway publictheso,more
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single individual,or acompany, the road is built insame eachprovided
case, and subject to the same and restrictions.”regulations

If moreanything onlywere needed to confirm weposition,this need
678,refer to the case of Olcottv. The 16 Wall. from whichSupervisors,

“I thatquote, railroads, constructedthough by private corporations
them,and owned by are has been the doctrine ofpublic highways,

allnearly the courts since such andconveniences for passageever
have hadtransportation any existence. aVery early question arose

whether a state’s ofright byeminent domain could be exercised a pri­
vate created for of acorporation the railroad.constructingpurpose

it couldClearly not, unless land for a such anbysuchtaking purpose
agency is land fortaking use. The of eminentpublic domainright

use;nowhere a itjustifies taking for is a doc­private yetproperty
trine universally that a aaccepted, maystate authorizelegislature pri­
vate road,to take land forcorporation the construction of such a
making to the owner.compensation What else does this doctrine
mean, if not that a railroad, it be built a cor­building bythough private

is an actporation, done for a ?use And the reasonpublic why the
hasuse always is,been held a one that such a road is apublic highway,

whether made the itself, orby government by the ofagency corporate
bodies, or by individuals,even when they obtain their to constructpower
it from legislative It wouldgrant. be useless to cite the numerous deci­
sions to this effect which have been in themade state courts. We may,
however, three,refer to two or fullywhich onlyexhibit not the doc­

itself,trine but the reasons which it rests.” Beekmanupon v. Saratoga
R. R. Co., 3 v.45; Mohawk HudsonSchenectady Paige Bloodgood&

R. R. C­ o., 1;18 Wend. v.Worcester Railroad 4 Met. 664.Co.,
“ Whether the of ause railroad is a or a onepublic private depends

in no measure the whoupon question it,constructed or who owns it.
It has never been aconsidered matter of thethat roadany importance
was built theby of aagency private No matter whocorporation. is
the the functionagent, is that ofperformed the state. Though the

isownership the isprivate, use Sopublic. ferries,turnpikes, bridges,
and canals, although made by individuals under or bypublic grants,

are ascompanies, regarded The to tollsjuris. right exact orpublici
ischarge freights for a togranted service the The ownerspublic. may

be private but arecompanies, they to the tocompellable usepermit public
their works in the manner in which such works can be used. That all

notmay their carspersons road,the and use theirput upon own motive
haspower, no the whether the road is abearing upon question public

It bearshighway. only the mode of of which theupon use, legislature
theis exclusive judge.”

thisRegarding settled,then asquestion another,we are led tofirmly
which arises state,for the first intime this it has beenalthough before

most Union,courts of of the other states of this and uni-settled almost
whether,is,one ifformly and thatway, there be no constitutional pro-

hibition of any sort, the of New authorizelegislature can aHampshire
to aid inmunicipal corporation the construction of a railroad by issuing
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orbonds, as aloan, given gratuity,tax or to bemoney byor raising
loaned to such railroad corporation.

two-­: town a“Any may byis as followsof the statuteThe provision
as shall deemtheyof moneythirds raise tax or loan such sumbyvote

cent, madethereof asof the valuationnot fiveexceedingexpedient, per
holden, and ap­issaid meetingfor the in whichby yearthe-assessors

in thisrailroadanyofsame to aid in the constructionthepropriate
34,Stats., ch.”­—­Gen.state, in manner as shall deemthey propersuch

statute, this is made ap­sectionsec. 16. another of theBy provision
of theof each branchto when a votecities voted two-thirdsbyplicable

councils.city
thisof powerIt is that any prohibitionnot claimed there is express

any uponI know of groundsin of this state. Nor dothe constitution
has on behalfIt beenmay arguedwhich such beprohibition implied.

“ to raise reve-has thelegislature only powerof the that theplaintiffs
to; attemptedistaxation for a but when revenuebynue purposepublic

it is nointerest,for a not with thebe raised connectedpurpose public
totaxation, quarrelnot bebut I shouldlonger robbery.” disposed

it ishowbut I fail to seeone who asserts thisanywith proposition,
maythat taxes be imposedNo will assertto this case. oneapplicable

inagain,and overBut has it not been settled overfor a use.private
ofthatof the constructionevery Union,this and other state thenearly
ofby for thea state purposea railroad aby company incorporated

isdomain, awith of eminentit, and endowed the state’sbuilding right
has, as an interest ? Thesuch, legislaturein which the statething

charterof or therepealinghas the right altering, amending,reserved
has the& Keene Railroad. The legislatureto the Manchestergranted

and itsuse,and it. It can define its regulateto control regulatepower
of theby authorityIf work madeof atolls and rates transportation.

ofan increaseand for itsstate, objectto itssubject regulation, having
thenordinaryasconvenience, regarded private property,is to bepublic

aside as notto must be laidof decisions above referredarraythe long
but useless.only inapplicable,

in an amend-1850,held in this statethe constitutional conventionIn
the forand submitted toby convention, peoplewas thement adopted

“12. No town orratification, incorporatedwhich read as follows:
theirindirectly,or to sufferright, directlythe eitherhaveplace-shall

or tofor benefit of any corporation,to be used the especialcredit
anyof the same tofor themoney loaning corporation,raise purpose

; This”—see Journal of Convention.nor for stock thereintaking
Not did it fail to secureonlywas therejected byamendment people.

vote, veryit wastwo-thirds but the majority againstthe requisite
under-is conclusive that theAlthough peoplethis not evidencelarge.

alreadythe amendment they possessedthat by defeating proposedstood
it af-amendment to yetdo what the proposed prohibit,the topower

tounwilling deprivethat the werevery strong peopleevidencefords
if itselfthe occasion should ever presentof the power,themselves

it.to exercisedesiremightwhen they
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2.This sec.2,890,P. L.,statute first in ch.was enacted 1864.
townsandAccording brief,to at least twelve citiesthe defendants’

thisofhave aided in under the provisionsthe construction of railroads
act, pres-thewithout untilchallengedtheir so to do beenpower having

weight,ent case. muchThis tofact in is entitleditself not perhaps
inas interestedexcept ofthat from the numbershowing peoplelarge

the result of consideration.this carefulsuit, verythis deservesquestion
law, the supremea ofUpon of constitutional the decisionquestion

resort,court of lastthe of a ofUnited is courtStates the decision
and is Turn-therefore entitled to our most consideration.respectful

v.thening to of Railroadcourt, Companythe of that the casereports
TheinOtoe, point.16 Wall. toCounty 667, is found be preciselyof

ofconstitution the powerof Nebraska no againstcontained prohibition
the con-thelegislature aid ofto inauthorize a to issue bondscounty
struction of a railroad.

The issuedof thecounty Otoe, legislature,been authorizedhaving by
bonds of rail-to a$150,000the amount of in aid of the construction
road. enforcedue,Certain of tobroughtthe suit wascoupons coming
their payment, legisla-was that thewhich resisted the groundupon
ture had and thenot authority,the constitutional to suchpower grant
case was States.carried to the court of the Unitedby appeal supreme

Strong,The fromopinion of the court was Mr. Justicedelivered by
“which I againandquote: Unless our to what haseyes againwe close

been thecourt, most ofdecided this ofby highestand the courtsby
states, it would holdingto forbe difficult discover sufficient reasonany
that this act constitutionwas vested thebyof thetransgressive power
of the state in of the statethe legislature. legislative powerThat the
has anddenied,been conferred is notthegenerally legislatureupon
that all assuch so farthat itpower may by body, exceptbe exercised
is expressly withheld, doubt. Itis a admits of no iswhichproposition
true that, in must be heldconstitution,the Federalconstruing congress
to have oronly bythose which necessaryarepowers granted expressly,

; toimplication but is the con-the rule the one to beopposite applied
struction mayof a state exer-state constitution. of alegislatureThe
cise all are forbiddenpowers theywhich are unlesslegislative,properly
by the that hasstate or national constitution. This is a principle
never If,been in wasthen, consideringcalled the act we arequestion.

itslegislative in who valid-character, denyits it is thoseincumbent upon
ity to show statein of the againstsome the constitutionprohibition
■such is notlegislation. powerAnd that it was an act of legislative
difficult to establishment andmaintain. No one that thequestions

tomaintenance of for accessand of facilitiesthehighways, opening
provincemarkets, whichare within uponthe of stateevery legislature

has been areconferred These neces-thingsgeneral legislative power.
sarily done toby law. or avenueshighwaysThe state establishmay
market its oneby or directaction, mayown direct or it empower
of its in theirthem,to or to assistdivisions establishmunicipal
construction. most of theit has such action thatIndeed, been by
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theiroweTheyof liavo come into existence.thehighways country
toorlegislature,of a stateeither to some enactmentbeing general

constructstate toa division of thesome law that authorized municipal
of law,creaturesTheyat its own are theand maintain them expense.

orcommon, roads, or turnpikes,orcounty,arethey townshipwhether
municipal corpora-to aauthorityor And thatcanals, railways. given

is araili’oad,orcanal,in of ation to aid the construction turnpike,
expresslyisthe powerof unlesslegislativeexerciselegitimate power,
a numberitreason, byis in but is establisheddenied, onlynot plain

ofin supportwhat can be adducedbeyondand of authoritiesweight
the statesofcourtsalmost other Theany legal proposition. highest

has as-this courtanddecisions,it in a hundrednearlyhave affirmed
longeris no opena score of times. Itserted the same doctrine nearly

debate.”to
“ that the prop-In it is held that thethe same decision prohibition,

compensa-of shall be taken for use without justnoerty person public
“ for-isIf all taxationtion,” has,has no to taxation. it thenreference

to the per-bidden, meanscompensation’ recompensefor ‘just pecuniary
If ain to theson is taken valueequivalent property.whose property

to imposeor a andcourt-house,to build a jail,is authorizedcounty
forcost, truly publicis as takento the private propertytaxes defray

toit is the is authorizedcountyas whenuse without compensation,
and to levyinor a or to aid the constructiona railroad turnpike,build
in the con-caseBut it is in neithertakenexpenditure.taxes for the

domain,of eminentrightthe restriction is thestitutional sense: upon
of taxation.”theupon rightnot

“ toof distinction between a subscriptionis solid groundnoThere
Both for the pur-or credit. arestock, an of moneyand appropriation

; at theroad both aimedconstruction of the arein theof aidingpose
or anaobtaining highwaya public advantage,object, securingsame —

burden-becountry; may equallythe bothmarkets ofavenue to the
* * ofThat legislaturethe thecountry.ofto the tax-payerssome

byaid to railroaddirectly any company,have grantedmightthe state
its will not be controverted.treasury,fromof moneydonationactual

** in thisof aby legislatureabusesecurity against powerThe
members,of of itsin wisdom and sense proprietyis found thedirection
state, canBut if atheir constituents.toin their responsibilityand

or toto improvement companies,to make donationstaxeslevydirectly
towellmayit belegislaturein of itswhich the judgmentobjects,other

itsuponit not confermaydifficult to maintain thatfoundaid, it will be
andcities,Counties,thing.to do the samedivisions powermunicipal

of the government.administrationfor convenientonly thetowns exist
state, itsoutcarrycreated toof theare instrumentsorganizationsSuch

tax, orlevy appropri-directed to aauthorized oraretheyWhenwill.
what itindirectlyis doingthemthroughthe stateits proceeds,ate

restthusmayof thetrue, dutyIt is the burdendirectly.domight
division; has undoubtedlegislaturebut thea singleonly politicalupon

theofall theamong tax-payersa burdenpublicto apportionpower
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thosestate, or In itsa section. judgment,those ofamong particular
ex­of a from asingle section themay proposedbenefitreap principal

almshouse,anpenditure, road,as from a bridge,the construction of a
or a bearalonetherefore,It is that shouldhospital. theynot unjust,

discussed,the and the princi­burden. This solias been oftensubject
it seemsthatples vindicated,we sohave asserted been thoroughlyhave

to decisions.be to themore,needless to or to refer at largeevensay
v.;A few Cal. 343Burr,are cited. v. 18only Blanding Guilford

Bank9;Iowa; v. 303 Ker. StewartSupervisors, 143&c., Supervisors,
v. Smith, 62 Ill. 268.”;49 Me. Co.v.Augusta, Railroad507

atThis followed anothervery byclear and wassatisfactory opinion
the678,the in whichsame in 16 Wall.term, Olcott v. Supervisors,

Quiver, 19v.Queensbordsame reiterated; and indoctrine was again,
666, where83;Wall. 19 Wall.Talcott,and v.yet in Pine Groveagain,

Init is said, in states.twenty-oneSimilar laws have been passed—“
byall of them but has sustainedvaliditytwo it is their beenbelieved

rea­the ofhighest to such a currentlocal courts. It is not resisteasy
son and of generalto the domainbelongsTheauthority. question
jurisprudence.”

which, in theconsideration,When a ouris forquestion presented
affirmedStates,of has beenlanguage the of the Unitedcourtsupreme

“ decisions,”theby in a hundredhighest nearlycourts of the states
“in agreeand welltimes,” maythat court a of I think wescorenearly

Idebate,” andwith that court that tolongerthe is “no openquestion
Iits merits.may well a discussion ofbe excused from entering upon

theofhave of somemakingtherefore but usebeyondlittleattempted
arguments court, languagein the forcibleadduced that and clothedby
of Com-the in Railroadvery eminent thewho deliveredjudge opinion

v. The Otoe.pany Countyof

by myRand, J., reachedO. C. I concur. I think the conclusion
ofby weightbrethren ais andby arguments,unanswerablesupported

of thesupportmuch that can inauthority greater than which be cited
conclusion.opposite

dismissed.Bill


