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Spencer Clair.v. St. March 21, 1876.

Rescission contract.of

A beonlycontract can rescinded the of allacts or assent theby parties.
contract,A to haveparty rescinded a cannot excuse himselfclaiming for

not areturning promissory note, isby that it worthless rea-showing by
son of its maker’s insolvency.

a had and aparty producedWhere surrendered referee at the trialto cer-
notes,tain but had neglected notes,to return otherseasonably and the

objection insistedwas it heldupon, was that leave heby of court might
resume the sonotes surrendered.

From Grafton Circuit Court.

Assumpsit, $300.to recover the sum of The general.counts are
Plea, the general issue. The filedplaintiff a specification in hewhich

toclaimed recover the following items of account:—

1872. threeTo saws.4, ..............Sept. $12.00
lot andof floor other boards 8.00

“ old 5.00iron............
3,000 feet of lumber....... 30.00
lot of 9.00wood...............

1873. hire and ofJan. To17, named,use before
and other personal property,
from 9, 1872,September up
to the ofdate the plaintiff’s

20.00writ.......................
rent, use, and occupationTo of

estate, saw-mill,real and fix-
H.,tures, N.in fromLyme,

9, 1872, to theSeptember
of 50.00date the writ..plaintiff’s

$134.00*
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10 SPENCER v. ST. CLAIR.

court,term,At of was1874, bythe circuit this caseSeptember
term, 1875,of referee, who,order referred to a at thecourt March

of defendant,made a in favor the and at the offinding requestreport,
his rulingsthe andreported followinglie the factsparties proved,

“law, 1872,of follows: 9th ofas On theupon questions September,
H. bond tothe and his wife Mahala theirplaintiff, executedSpencer,

of void ifin the sum bepenal $1,100,the defendant conditioned to
in-$1,050, andthe and said Mahala ofplaintiff should, upon payment—

terest, Clair,as tofollows, said St. his sixby agreeably promissory
of date for that for payablenotes even herewith sum—one $100.50,

date, $212,after one for for for one10, $204, $208,December one one
three,in and$165, four,for five$216, one, two,for one payable

date,after to the order of H. eachrespectively, Spencer,Mahalayears
tracts ofwith interest to said defendant certainannually, convey—

andhouse, saw-mills,in two aLyme, havingland thereon a barn,
also,have, certainthe was toshingle-mill. By the defendantbargain,

bond,not in all the articlesmentioned the includingpersonal property
The de-the defendant the in hischarged byto plaintiff specification.

onthenotes, bond®,fendant’s mentioned in the were delivered to plaintiff
date, since. Saiddaythe of their who has had of them everpossession

At the1,1872.them sameMahala endorsed in blank about December
four prom-time said to the9) defendant delivered(September plaintiff

McConnell, amount-issory 7,1872,notes of one W. datedGeorge May
$150to in but not endorsedall, order,to said defendant oring payable

him as notesfor the of the defendant’ssecuritycollateralby payment
time, andsaid at that everto Mahala. These McConnell notes were

bemaysince and notes re-been, utterlyhave worthless. Said bond
to as of theferred part report.

“ inin the thebond, specifiedThe real estate and articlesmentioned
of saiditems 1 and 8 of the wereplaintiff’s specification, propertythe

in.items2, of the4,Mahala. and 5 specificationsThe articles mentioned
thethe of state of the titles to prop-were the Theproperty plaintiff.

defendant, knowledgewas not to the and he had noerty communicated
this subject.on
“ to immediatetrade,the of the the defendant was haveBy pos-terms

hebarn,of the and which wasall house ofexceptsession the property,
afterShortlyhave of-to on the first thenpossession day next.April

mills, andtrade into of thepossession occupiedthe the defendant went
he deter-same about first of whenuntil the November following,the

notes,his and abandonedcontract,mined not to orhisperform pay
in of the premisesWhile defendant waspremises. occupationthe the

and house,made and additions to the said millshe certain ofrepairs
hundred feet ofin said and additions used-and threemaking repairs

and two thou-in 2d item ofthe boards mentioned the the specification,
andin also useditem,sand feet of the lumber mentioned 4th andthe

intwo of and paymenthundred said lumber boardsfeet moreapplied
the rest ofallhis while in Ofof board saidengaged making repairs.

in the•the mentionedpersonal theproperty plaintiff’s specification
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whatever,defendant whenno the heupon premisesmade use but left it
3,same; 1,for and 5 are whollyabandoned the and that reason items

disallowed Item is also disallowed.by whollythe referee. 6
theagainst“The defendant was to testify, plaintiff’s objec-permitted

‘tion, was,as mill when he tookfollows : of the lowerThe whole pos-
session, out of and the of the was torn out.bottomshape, penstock
I put so that millthe wheel in and the thepenstock,place, repaired
run in wouldn’t run at all when I went there. Igood putItshape.

;two or three in was filledsaws order also cleaned out the whichpond,
mill,with I ofsawdust, &c. fixed the the inupper putwheelchips,

extra built the 15 or 16 feetbearings, addition,and some square,’—and
the athis, and other of similarplaintiff evidenceUponexcepted.
character, histhe finds that the defendantduringreferee occupation
made millsof additions to the said house and of the valuerepairs and

him themakingthe lumber of the used in(including by same)plaintiff'
of dollars, the said inthirty therebyand that were increasedpremises
value to that The finds that value of the boardsamount. referee the
and lumber 2 and the saidused defendant(items 4) by making repairs
and additions was and the value of the boards used and$23, applied

;him inby for his board wasmakingwhile them that thepaying $2
use and of ofthe 7 theoccupation (item plaintiff’s specifica-premises
tion) was and of Shortlyworth of the value thereasonably after$15.
defendant’s 13,1872),note fell due the calledplaintiff(December upon
him for the informed the plaintiffwhen defendant that hepayment,
should not withgo trade,on and should not his notes.the Thepay

any afterwards,didplaintiff' then,not nor at time ortender offer to the
defendant notes,either his aforesaidown or the collateral ofnotes

ever, inMcConnell, nor did he toany way, give the defendant under-
stand that ofhe assented to the abandonment or rescission the con-
tract until inthe time of of his this suit,the orfiling specification at
after court,the of AtSeptember term said 1874. the hearing the

toplaintiff produced notes,all of said and delivered the same the ref-
eree, to in thisstating nothingthat he claimed recover suit or onupon
account of the that uponsame. defendant these factsobjectedThe
the items hisplaintiff could not of the ofrecover any specification.
The referee sustained and theobjection, plaintiffthe excepted.

“ It finds, that the plaintiff alwaysand the refereeappeared, managed
the his wifeowner,as if he the and that neverproperty were objected
to nevertheless,his so that theruled,:doing the referee couldplaintiff

3d,not maintain far the andaction, regards 1st,his as ofso 7th items
his specification, and the plaintiff excepted.

“ was of promise byThere no defendant.any expressevidence No>
If,objection was to form of the declaration. inmade the plaintiff’s the

court, facts,of the the the isopinion plaintiff entitledupon foregoing to
didrecover, inpromisethen finds that the defendantthe referee manner

and form andhim,as declared againstthe has thereof awardsplaintiff
that the amount of suchthe recover the defendant ofagainst theplaintiff

court,items with interestbyas be allowed theforegoing may thereon
from ofthe date the writ.”
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specifi-hisamendtoterm,At March the moved1875,tlie plaintiff
whichnote, ofof aa claim amountto recover theby insertingcation

is a :following copythe
9,1872.N.Lebanon, H., Sept.$100.50.

H.MahalaofI to to the order10, date,after promise payDecember
value re­annually,with interestdollars,one hundredSpencer T%a0-

Prank St. Clair.ceived.
Spencer.Ii.Mahalaon the back)(Indorsed

tomovedthenallowed amendment. The plaintiffcourt theThe
theandto motion wasreferee, granted,the the whichreportrecommit

to histhe additionfollowing report:madereferee
andhim, reportsfindsthe recommitted toreferee, beingreportThe

tomotioninnote, mentioned the plaintiff’sthe“that promissory
thefromtheand toowing plaintiffhis was duespecification,amend

no evi-that there waswrit,of andat the date the plaintiff’sdefendant
defenceanyto that there wasthe referee showtendingbeforedence

same.”theto
courtand thethen for on the report,moved judgmentThe plaintiff

; and the defendantgranted excepted.the motionproforma
transfer-on case wereforegoingof law thearisingThe questions

J.by Stanley,court for determinationsuperiorto thered

for the plaintiff.Shirley,

defendant.for theMurray,

onthe defendantbetweenJ. Here was a contractCushing, C.
part.on the otherMahalaand his wifethe plaintiffone andpart,the

sale ofthefora contractit inhowever,of was substancefact,In point
the realthe case thatfromItto the defendant. appearsher property

conveyed bywife, to bewasof thewas the separateestate property
most probablyahusband had become party,and that thedeed,their

as hisas wellhisit to have security,the idea that was saferunder
theofas the contractwife’s, on bond whether considered; but,the —

havecouldthink thereand Iwife,of the husbandwife, or the contract
indorsedon thealone,in husband exceptingno of action therightbeen

she,wasdefendant, itto theas a sale from MahalaConsiderednote.
the bar-withwho in the propertynot the put personalplaintiff,and
husbandherfromher righthow sheIt is immaterial gotquitegain.

inhusband, putestate; and hershe, or shesold the realso: sheto do
contract,theofin of a rescission; and, casethe personal property —

recovertohusband,her, or in and herwas in herof actionrightthe
the articles furnished.value ofthe

There, theis in513,v. 28 N. point.H.The case of Winkley Foye,
defendant,thetomoneytoassumedhavingWinkley, payplaintiff,

defendant, hav­that theit wason of one heldbehalfFoye, Leighton,
couldthe plaintiffas Leighton,the the ofmoney moneyreceiveding

defendant,theSo, here,as his money.ownrecover the moneynot
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this either of the and as herreceived wifepersonal propertyhaving
or of husband and as theirthe wife personalpersonal property, prop-

for itanswerable to the husband alone.not be The con-erty, could
wife;wife, or with thewith the husband and and thetract was either

rescinded,were thedefendant, if the contract would be answerable to
from whom heor received the andparty parties personal property,

with his contract was made.whom
elect, as me,husband could not it seems to to rescind the con-The

tract, certainly name;did inbyand he not the action his ownbringing
and finds that was atrescission,the case there no all events before

of thethe commencement action.
beonly bycould rescinded parties it,The contract the who made

and husband himself nottherefore the could rescind it. It was neces­
toalso, contract,in order rescind thesary, that the should beparties

as itin the same condition when was made. Itplaced necessarywas
that, commenced,before wasthe action the shouldconsideration be

on that; and,restored even the rescissionsupposition the would avoid—
it bethe defendant’s notes so that would to surrenderenough them at

also,it was totrial,the restore thenecessary, collateral,notes taken as
this, Then,and whether of orthey anywere value not. the defendant

Pars, Con.,and inmoneyhad labor 2,ended onexj repairs. ch.part
3, 3; Gilman, 556;Cook 34 N. H.sec. v. v. Gale,Evans 21 N. H.
240.

Perley,Gilman, J.,In Cook v. C. says, The ease of Evans v.—“
is to that whenauthorityGale an the apoint hasparty possession of a

note, oughtwhich he to returnpromissory in order to maintain an
action, neglecthe cannot excuse the to return by to theproving jury
that note wasthe worthless.”

If had the solethe beenplaintiff and socontracting party, the per-
son herescind,who still had notmight it,done as itand, toappears
me, could not do it.

correct,If are thethese views causeonly of action which the plain-
tiff in outset had or could washave,the the note,over-due indorsed
and the action was tobrought recover theproperly amount due on that
note.

thatWe learn from the briefplaintiff’s the action originallywas
brought wasby counsel, trial;other who ill at the oftime the that he
obtained such information as he could aidby the of ofthe wife the

counsel, this, Iformer accounts for thesuppose, comedy of errors—and
which seems to have been The forplayed. counsel ob-the defence

recover,that the could not becausejected he had notplaintiff surren-
notes, and fordered other reasons. Thethe referee to haveappears

sustained the On whatobjections. or whether onparticular ground,
all notthe does The counsel ingrounds, the notes theappear. placed

referee,hands of the that he did not seek tostating recover themupon
suit;in and matter went back fromthe the the referee to the court.

of thisWhat was the effect ? It to me that it wasappears partly
as of Iffact,matter of as well matter law. the hadplaintiff had a
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rescission, the notesby surrenderinga andat that time to effectright
But itso, act. ap-had I he would have bound thebydone think been

because, Irescind, asnot havethat lie had not a toright onlypears
before, becausewas not also thesuggested he the butproper party,
least, been surren-held as to haveoughtnotes—at those collateral —

did,commenced. What the there-dered before the plaintiffaction was
hisfore, than an offer to correctnothingcould to more sup-amount

theat that But defend-surrenderingmistake time.the notesbyposed
ant, the case does not show thatin his and hepersisted objections,

therefore, was noI that here eleciionwithdrew of them.any think,
tobut that the with-might beplaintiff properly permittedcompleted,

his offerdraw to surrender notes.the
to theshow that was made amend-anyThe case does not objection

ment, recommitment, or wasany hearingor that further desiredthe
beenhad. which to have raisedonly appearswas The questionthan

the beas to the of the court note to resumed bywas ruling permitting
of a Under alland the foundation thejudgment.the madeplaintiff,

it that thisof this I think was shouldcase,circumstances rightpeculiar
working out any-done. It have the mode ofonlybe to beenappears

Ilike the and can inobjectionbetween see nothing justice parties,
of law.point

Ladd, J. think ofI also the amendment the wasspecification
under our the of the refer.ee thatfindingandpractice; uponallowable

was and from to the atthe note the defendant theowingdue plaintiff
writ, shown,no was I see no reasondale of the and that defence why

ofis not to for the amount the note.the entitledplaintiff judgment

this case, theyJ. the circumstances of as atappearedSmith. Under
Nothink the amendment was allowed. ex-the Iargument, properly
ofnor to recommittalamendment,was taken to the the theception

note in theThe has that the described amend-report. referee reported
and that there wasment is due from the defendant to the noplaintiff,

that is to the same.anyto show there defenceevidence Whattending
is there to the the reporthinder forplaintiff having judgment upon

note ?amount thethe due upon
inrecover for articles contained theThe cannot theplaintiff specifica­

his those tobelongedwhich to nor for which him­wife,tion belonged
self, is no that the converted thembecause there evidence defendant

Smith, Locke,; v. 11money. v. N. H. 536­ Mann H.into Smith 43 N.
Cushins,I also views brother that246. with the of the con­myagree

all to it.bytract could be rescinded the partiesonly

overruled.Exceptions


