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Harca . Bunnock. M

Hstoppel of tenant to deny his landlord’s title.

The plaintiff bargained with I. B. for certain real estate, and went into
immediate possession of the same under a parol agreement that the pur-
chase-money should be applied on a debt due him from the vendor.
Afterwards the plaintiff demised the premises to the defendant at a
monthly rent of four dollars, which the defendant paid for several years.
I B. died, leaving a will whereby the same land was devised to the de-
fendant. In an action for rent in arrear — Held, that the defendant was
estopped to deny the plaintiff’s title.

From Grartox Circuir CoURT.

AssUMPSIT, to recover for the use and occupation of certain premises
in Grafton, in said county. Plea, the general issue., The action was
sent to a referee, who, at the request of the parties, reported the fol-
lowing facts proved before him :

¢ In 1859 plaintiff bargained for the premises, leased to this defend-
ant, with one Isaac Bullock who then owned said premises, for two
hundred and twenty dollars, Plaintiff took immediate possession of
said premises, and occupied it as his homestead till his wife died, in
May, 1867. The plaintiff then broke up house-keeping, and rented
the premises to one Allen Clough, and afterwards, in 1871, to the de-
fendant, at four dollars per month, who has occupied said premises
up to the present time, paying the plaintiff all the rent up to the date
of the writ, excepting the last eight mounths, -for which this suif is
brought. At the time the plaintiff purchased said premiscs of said
Isaac Bullock, said Isaac had in his hands one hundred dollars belong-
ing to plaintiff’s wife, and then owed her that sum. The plaintiff
also held against said Isaac three notes—one for one hundred and sixty-
two dollars, dated August 16, 1857, one for seventy-eight dollars, dated
August 20, 1857, both payable to the plaintiff, or order, on demand,
with interest, and one other note for fifty dollars, dated November 6,
1857, payable to plaintiff, or bearer, on demand, with interest. The
amount of said notes said Isaac Bullock then owed to the plaintiff,
and it was agreed between said Isaac and the plaintiff that said Isaac
Bullock should give the plaintiff immediate possession of said premises,
and title to the same, in payment of two hundred and twenty dollars
on the claims against him, as above stated. Pursuant to said agree-
ment the plaintiff had possession at once. No deed from Isaac to the
plaintiff, or other conveyance in writing, was delivered to the plaintiff
at the time he so took possession, nor has ever been since. Said
Isaac Bullock died in August, 1872, without executing any deed,
or other conveyance in writing, of said premises to the plaintiff. The
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estate of said Isaac Bullock is administered in the insolvent course.
He died testate, and the defendant now claims to hold and occupy said
premises under the superior title of heir and legatee of said Bullock’s
will and estate. This claim of the defendant was first set up in Feb-
ruary, 1878. A bill in chancery has been filed against the executor of
said Bullock’s will, and this defendant, by the plaintiff, to obtain a
legal conveyance and title of said premises. By the admissions and
consent of counsel for both parties, the referee finds that the premises
in controversy were specifically willed to the defendant by said Isaac
Bullock, and that the validity of said will is now controverted in the
superior court of judicature on an appeal from the decree of the judge
of probate allowing said will.”

Upon the foregoing facts the referee found that the plaintiff was en-
titled to recover.

The questions of law arising on the foregoing case were transferred
to this court for determination by Sranrry, J.

Lord & Sulloway, for the plaintiff.
Pike & Blodgett, Murray, and Barnard, for the defendant.

Lapp, J. There is no pretence that there has been a determination
of the plaintiff’s title since the letting, or an eviction, either actual or
constructive, by one having a title paramount to that of the plaintiff.
It is not claimed that the letting took place, or that rent has been
paid by the defendant, under a mistake or misapprehension of the state
of the title, much less by reason of any misrepresentation or fraud on
the part of the plaintiff. I think the defendant is estopped, in this ac-
tion for the recovery of rent, to deny the plaintiff’s title. See 6 Am.
Law Rev. 1; Bigelow on Estoppel 872, et seq.

Cusuing, C. J. The case finds that the plaintiff had bought and
paid for the property and his tenant’s possession, at least during the
lifetime of the defendant’s testator. The plaintiff, then, had had pos-
session by himself, or by bis tenant, until 1872, when the defendant’s
testator died. A paymentin full for the property, and possession and
occupation under the purchase thirteen years, would, I believe, be
a sufficient part performance to enable the court to enforce a specific
performance, and, on the filing of a bill for that purpose, to enjoin the
devisee, if he had been other than the tenant, from interfering with the
tenant’s possession. I cannot see, therefore, that there has been any
interference with the tenant’s possession under the plaintiff’s lease,
which can relieve him from the ordinary rule which forbids the tenant
to deny the landlord’s title.

Smrre, J.  No principle is better established than that a tenant shall
not be permitted to deny the title of his landlord in an action for use
and occupation, It is a rule founded in good faith as well as publie
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policy. Cooke v. Lozly, 5 T. R. 4; Bolls v. Westwood, 2 Campb. 11;
Lessee of Galloway v. Ogle, 2 Binn. 468 ; Binney v. Chapman. 5 Pick.
124 ; Hillv. Boutell, 38 N. H. 502; Plumer v. Plumer, 30 N. H. 566.
The defendant claims that during the lease he acquired a superior
title to the premises as heir and devisee of Isaac Bullock ; but neither
the validity of his will, nor of that title, can be inquired into in this
suit. The plaintiff has held the possession of the premises since 1859,
under a parol agreement to take a conveyance of the same, and the de-
fendant has occupied the premises since 1871 as his tenant, under an
agreement to pay him rent by the month. This action (assumpsit for
rent) does not depend on the validity of the plaintiff’s title to the estate,
but on a contract between the parties, either express or implied. Cod-
man v. Jenkins, 14 Mass. 96.
The plaintiff is entitled to .
Judgment on the report.

-~

Cummings v. Center HARBOR. { Mereh 2L,
Finding of fact by referee—< Travelling upon the highway.”

A finding of fact by a referee will not be set aside where it appears that
there was evidence upon which it might legally be based.

‘Whether one was “ travelling upon the highway,” within the meaning of the
statute, at the time of an injury to his horse, is a mixed question of fact
and law, and the decision of that question by areferee will not ordinarily
be disturbed by the court, unless it appears that the referee mistook or
misapplied the law.

From GrarrToN Circurr CoUrr.

CAasE, to recover damages caused by a defect in the highway. The
case has been to a referee, who reports the following statement of facts:
“On October 20, 1871, plaintiff and his son were at the house of
Thomas Webber, in Center Harbor. The son drove his father’s horse,
attached to a wagon, to Fogg’s station, so called, in New Hampton, on
the Boston, Concord & Montreal Railroad, reaching the same soon
after half-past eleven A. u., as found by the referee,—but the parties now
agree that the time may be stated to be from twelve to seventeen min-
utes past twelve o’clock,—to wait for the up passenger train of cars, due
about twenty-seven minutes past twelve, and also for the down passen-
ger train, due about twenty-seven minutes past one P. M., expecting a
friend on each train, and intending, upon the arrival of the down train,
to return to the house of said Webber. The weather was very cold and
windy. The son hitched the horse to an alder tree about four inches
in diameter, standing in the limits of th® highway by the side of the
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