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title.tenant to hisEstoppel deny landlord'sof

The estate,plaintiff with I. for real and intoB. certain wentbargained
immediate the theof same under a thatpossession parol pur-agreement

should be on a due him thechase-money debt from vendor.applied
theAfterwards demised the to the defendantplaintiff at apremises

dollars,of fourmonthly rent which the defendant severalforpaid years.
died,I. B. a will the same land to thewhereby was devised de-leaving

—fendant. In an for rent in Ildd,action arrear that the defendant was
to the title.estopped deny plaintiff’s

From Grafton Circuit Court.

Assumpsit, to recover for the use and of certainoccupation premises
Grafton, in said county. Plea, the general issue. The action was.in

sent who,to a referee, at the of therequest parties, the fol-reported
facts himlowing before :proved

“ In 1859 bargained for toplaintiff the leased this defend-premises,
ant, with one Isaac Bullock who saidthen owned premises, for two
hundred and dollars. Plaintifftwenty took immediate ofpossession
said and itpremises, occupied as his homestead till his indied,wife
May, 1867. The then brokeplaintiff up andhouse-keeping, rented
the premises to 1871,one Allen and inClough, afterwai’ds, to the de-
fendant, at four dollars month, who hasper saidoccupied premises

to theup present time, the allpaying the rent to theplaintiff up date
writ,of the the last eight months, forexcepting which this suit is

Atbrought. the time the plaintiff said of saidpurchased premises
Bullock,Isaac said Isaac had in his hands one hundred dollars belong-

wife,toing plaintiff’s and then owed her that sum. The plaintiff
also held said Isaacagainst three for andnotes—one one hundred sixty-
two dollars, dated forAugust 16,1857, dollars,one datedseventy-eight
August 20,1857, both to demand,the or onpayable plaintiff, order,
with interest, dollars,and one other note for fifty dated November 6,
1857, bearer,to demand,or on withpayable plaintiff, interest. The
amount of saidsaid notes Isaac Bullock then owed to the plaintiff,
and it was saidagreed between Isaac and the that saidplaintiff Isaac
Bullock should the immediate ofgive saidplaintiff’ possession premises,
and same,title to the in of two hundred and dollarspayment twenty

him,on claims asagainstthe above stated. Pursuant to said agree-
ment atthe had once. No deed from Isaac toplaintiff possession the

inor other was theplaintiff, conveyance writing, delivered to plaintiff
at the time so took nor has Saidhe ever been since.possession,

1872,Isaac inBullock died withoutAugust, executing any deed,
or in ofother said to Theconveyance writing, thepremises plaintiff.
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estate of said Isaac Bullock is course.administered in the insolvent
He died testate, and the defendant now and saidclaims to hold occupy

underpremises the title of Bullock’ssuperior heir and of saidlegatee
will and Thisestate. claim of in Feb-the defendant first set upwas
ruary, A1873. bill in ofchancery has executorbeen filed theagainst
said Bullock’s and this awill, obtaindefendant, the toby plaintiff,
legal and andconveyance title of said the admissionspremises. By
consent of counsel for both finds thatparties, the referee the premises
in controversy were Isaacwilled to the saidspecifically defendant by

andBullock, that the of said in thevalidity will is now controverted
court of onsuperior judicature an from of judgethe decree theappeal

of probate saidallowing will.”
Upon the foregoing facts the en-referee found that wasthe plaintiff

titled to recover.
The questions of law onarising the were transferredforegoing case

to this court for determination by Stanley, J.

Lord for theSulloway, plaintiff.

Lilce Blodgett, and forg Barnard, the defendant.Murray,

Ladd, J. isThere no thatpretence there has been a determination
of the plaintiff’s title since the or anletting, eviction, either actual or
constructive, one a titleby having to that of theparamount plaintiff.
It is not claimed that the tookletting or that rent hasplace, been

defendant,by the under a orpaid mistake of the statemisapprehension
the title,of much less reason of fraudby any or onmisrepresentation

the of Ipart the thinkplaintiff. the is in thisdefendant ac­estopped,
rent,tion for the of torecovery 6 Am.deny the title. Seeplaintiff’s

1;Rev.Law on etBigelow 372,Estoppel seq.

Cushing, C. J. The case thatfinds the had andplaintiff bought
for the andproperty his atpaid duringtenant’s leastpossession, the

lifetime of the defendant’s then,testator. The had hadplaintiff, pos-
tenaht,by himself,session or hisby until 1872, when the defendant’s

died. Atestator inpayment full for the and andproperty, possession
occupation under the would, Ipurchase believe,thirteen beyears,
a performancesufficient the to apart to enable court enforce specific

and, on the thatof a bill for toperformance, filing purpose, theenjoin
ifdevisee, he had been tenant,other than from withthe theinterfering

therefore,I see,tenant’s possession. cannot that there has been any
interference with the lease,tenant’s under thepossession plaintiff’s

can relieve himwhich from rulethe which forbids the tenantordinary
landlord’sto the title.deny

J.Smith, No is than a shallprinciple better established that tenant
tobe forpermitted denynot the title of his landlord in an action use

isIt a rule in faith as asoccupation.and founded wellgood public
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11;Westwood,policy. Cooke 24; Campb.v. T. R. v.5 BollsLoxly,
Lessee Pick.;v. 2 v. 5Binn. 468­Galloway Ogle, Chapman,Binneyof

;124­ 502; Plumer,Hill v. H. 30 H. 566.Boutell, 3 N. Plumer v. N.
The defendant claims that the aacquired superiorlease heduring

title to Bullock;the as neitherheir and devisee of Isaac butpremises
the in thiswill,of title,his nor of that intovalidity can be inquired
suit. 1859,The hasplaintiff held the sincepossession of the premises
under a the de­parol to take a of the andagreement same,conveyance
fendant antenant,has underthe since 1871 as hisoccupied premises
agreement to him forbyrent month. This actionpay the (assumpsit

estate,rent) does not on the to theof the titledepend validity plaintiff’s
but on a contract between Cod­the either orparties, express implied.
man v. Jenkins, 14 Mass. 96.

The is entitled toplaintiff'
on theJudgment report.

Cummings Center Harbor.v. March 21, 1876.

Finding theby Travelling upon highway.”offact referee—“

A of fact a refereefinding by will not be set aside it thatwhere appears
there was evidence upon which it be based.legallymight

“oneWhether was the within the of thetravelling highway,”upon meaning
statute, at the time an horse,of his is a mixed ofinjury to factquestion

law,and and the decision of that a referee not ordinarilywillbyquestion
be disturbed by court,the the referee mistook orunless it thatappears

the law.misapplied

From Grafton Circuit Court.

Case, to recover bycaused a defect indamages highway.the The
case has been to a whoreferee, the statement ofreports following facts :
“ 20, 1871,On October and his son at the houseplaintiff were of

Webber,Thomas in Center Harbor. The his father'sson drove horse,
attached to a station, called, Hampton,to inwagon, Fogg’s so New on

Boston, Railroad,the Concord & Montreal the same soonreaching
after A. foundhalf-past M., referee,eleven as the theby parties now—but

that the be to fromagree maytime stated be twelve to seventeen min-
cars,o’clock,utes train oftwelve wait forpast up passengerthe due—to

about twenty-seven twelve,minutes and also for down passen-thepast
train,ger due about P.twenty-seven M.,minutes one expecting apast

on train,friend each and of down train,the arrival theintending, upon
to return to the of said was coldveryhouse Webber. The weather and
windy. The son fourhitched the horse to an alder tree about inches

diameter,in in the limits of side ofthe the thestanding highway by


