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McLane.Dickinson v. March 21, 1876.

woman.of,Homestead—Release marriedby

1851, from attach-Under the act of of familiesthe homesteadexempting
hercannot releasement, Stats.,&c. ach. married woman(Comp. 196),

in the deed.homestead estate her husband her separateof by

From Grafton Circuit Court.

thebe toBill in set outEquity, maythat a homesteadpraying
plaintiff.

1862, mortgagedMarch 13, Dickinson, husband,John the plaintiff’s
rightthe to Z. to a homesteadK. all hispremises Dickinson, releasing

; wastherein but the did This mortgagenot the deed.plaintiff sign
title.foreclosed holds the16, 1864,December and the defendant

March said husband28,1863, the deed (herherbyplaintiff, separate
“not all thetherein), Z. Dickinsonto said K.joining quitclaimed

event,toright of homestead in anythat she or could be entitledmight
in thisAtany of in saidchange life or circumstances,” premises.

minortime, had three28, 1868,March said andJohn the plaintiff
ofand minor yearsone of a still achildren, them, isdaughter, (15

fall ofdied inage), and with John Dickinson theliving the plaintiff.
1874.

billIf is said thedeed,the of her herplaintiff bybarred homestead
is to be dismissed.

byTransferred C. O.Poster, C. J.,

for theCarpenter, plaintiff.

Leslie for the defendant.Rolfe,and II. P.(ofRogers Yt.)f

is notcovert,J. At law the a whichSmith, common deed of feme
and is in law a mereinterest,also executed her noby husband, passes

152;; N. H.Card,2 v. 2Bl. Com. 293­ 2 Kent's Com.nullity. Ela
; v. Such a is418, merely175­ Crane N. H. 422. deedThurston, 4 p.

on of theact,and thevoid, entry, partneither or otherrequires plea,
itsbyor be concludedexecuting it, mightothers whoseparty rights

against right­is theto avoid it. under it a mereterms, Entry trespass
inbyful the actthe who assumessoil, including her, also,owners of

H. Perhapsv.question to with it. 19 N. 448.Matthewspart Puffer,
another,fromaonlythe when she undersigns powerareexceptions

herreleasingand a deedsignsunder our and sheusageswhen statute
cited; Gor­176,v. and authorities theredower. Ela Card, supra, ­

423,Thurston,don v. 2 N. In Crane v.402,H. p.405. supra,Haywood,
12,13 3,of the W. cap.Richardson The actJudge says, provincial—“

bar anytoin that actwhich that shall be construednothingdeclares
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£of a orwidow vender did not legallyfrommortgagor dower,her who
with herjoin husband in lawfullysuch sale or or otherwisemortgage,

’bar theor exclude such, her and20,Prov. Lawsdowry.herselffrom
£ofstatute mode ofFebruary 10, the1791, entitled An act declaring

conveyance by deed,’ indirectlywhich contains a similar seemclause,
to a Shearer,sanction in 7deed such v.separate a case.” Fowler

is14,Mass. in thatcited our early authorityNew cases asHampshire
a covert thatmay release her dower deed. Butby her separatefeme
case has au­since been 196,overruled in v. 6 on thePage Cush.Page,

ofthority Powell v. and ShawMouson, Manf’g Co., 347,3 Mason&c.,
2Russ,v. 432.Shepley

The recent in Newlegislation that married womanaHampshire,
holdmay real and andpersonal use,estate to sole andher separate

may the same as ifconvey she sole,wore to heronlyapplies separate
Asestate. to interest inany the real of virtuehusband, byestate her

of her relation as wife, she still law disa-remains under her common
so far atbilities, least as the same isconveying concerned.

It here,is oncontended ofpartthe that because thedefendant,the
maywife release ofrighther dower in real of her husbandthe estate

by her forseparate deed, rightshe may the same reason release her
of estate,homestead in homestead,real in samehis as a theoccupied'Butmanner. this does not follow. the act 1851,ofBy exempting
the homesteads of families ch.attachment, Stats.,from &c. (Comp.

££it is sec. ex­196), provided, 1, that no or of suchrelease waiver
shallemption valid,be husbandby byunless made executed thedeed

wife,and with all the formalities law theby conveyanceforrequired
££of real estate.” And 6by section it is no conveyancethatprovided

or alienation, the ofby and set off ashusband, any property exempt
shallaforesaid, valid, convey­be unless the in deed ofwife thejoin

”££ance.” the thereAlthough deed issingular number employed, ”“would nobe to it ofobjection extending to mean the deedsseparate
the husband and if itwife, that such was the intention.appeared

££Stats., ch. sec. 1. But deedComp. 1, when of alegislaturethe speak
££byexecuted the husband and of in thewife,” and a joiningwife

deed of con­conveyance,” they must be as suchmeaningunderstood
asveyance the -wife at themight lawfully make, usage,law andby

act;time of the ofenactment the homestead far she couldhow—and
realconvey byestate her seen. In Gor­deed haveseparate justwe

Woodburyv.don whythat the reasonHaywood, Judge remarkssupra,
££and in­the husband wife in a deedjoin is not that their respective

notmightterests as well in that the assentpass deeds, butseparate
husband to andmay it,of the her face oftheconveyance uponappear

he to heralso, that toperhaps, may protecthave beenappear present
Thus,from or undue his assent is notimposition, influence. where

necessary dower,to of as in case ofconveyance,the her thevalidity
may and inalone, time, conveyshe a and at adeed, separateseparate

;of 2 is nothingher dower 152. Thereright see, also, Kent’s Com.”—
in the of in to or inhomesteads, any subsequentact 1851 relation
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wo-statutes, shows that a marriedthat intention ofany legislaturethe
In-man of deed.might release her herright byhomestead separate

valid,bedeed, homestead,the used tolanguage that a release ofimplies
; made,must isbe the ofby joint deed husband and wife and provision

thein case of thatdeath of wife, children,the the and there be minor
consent of of shall the deed executedjudgethe be endorsed onprobate
by the It is should be en-husband. difficult to suchwhysee consent

of thedorsed on deed ofthe executed the husband in case the deathby
wife, she, Again:ifwhen deed.living, might byrelease her separate
the unlesssection,natural theconstruction of of the 6thlanguage —“
the wife in the indeed of she the samejoin conveyance,” jointhat—is
deed executes, But, this,he and not fromby her deed. asideseparate
there is in the act innothing provid-which shows that the legislature,

thating husband,the wife inmight bythe of herjoin conveyance,deed
homestead,of the intended that should beany different construction

given to such than what the as it had in force inprovision law, been
this state to time,that would toher do.up permit

From views,these it follows that released her home-the neverplaintiff
stead, in Unless,the outset in validpremises bill, byher deed.any
therefore, the defendant obtains the bill must be takenanswer,leave to
pro confesso.

Cushing, J.C. towhich,The ofportion statute, according mythe
“is to this :understanding, govern matter, is as follows and no release

or waiver of such valid,shall unless made exe-exemption bybe deed
cuted by husband wife,the and allwith the formalities required by
law for the conveyance 474,real 1.of estate.” Stats. sec. InComp.
the teeth of thisvery statute we are asked to hold that the homestead
here has been released the ofby wife,deeds the husband andseparate
executed during the life of the husband.

The of the law haspolicy that mostwisely thisprovided important
thisright, tabula e this thelast from shallnaufragio, shipwreck,plank

lost,not he unless husband holdthe and wife lose their of it at the
time,same and by the same act. In it is not materialsome toway,

us to how, the hasinquire ;wife been induced to execute this alonedeed
because the husband in it. And it isprobably then refused to join pro-

broughtfirstposed that, the time a matter of this kind is to the notice
of the court, the law ? amWhyshould be I notjudicially repealed.

to anyable see so,reason for and I thinkdoing therefore that the
homestead of the is notplaintiff released.

Ladd, J. The of thehusband, separatedeed and deedseparate the
the wife, Byof are alike to the homestead right.ineffectual thepass

terms of the it. Itstatute, neither can have effect seemsplain any upon
to follow that the must ineffectual.equallydeeds of both beseparate

estate,The statute created a new and somewhat inchoatepeculiar —an
in husband,which the and as well as theright children,wife minor

anhave It in that rightinterest. the mode whichexactprovides may
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arethereanddead,bebe released or In case the wifeconveyed.
consenttheforce withoutminor a deed of the father is of nochildren,

to guardnecessaryof the of It was thoughtdoubtlessjudge probate.
to securein orderright,thus the of theawaymodecarefully conveying

thewithinit isI do not thinkthe beneficial of the act.fully purposes
fromdifferentof the to hold that mode ofany conveyance,courtpower

or other-ofwaythat isact, effectual, by estoppelthe eitherrequired by
ofwifethecases, bya releasewise. Our it has held thatwhere been

thetoher executeddower, subsequentlyof a deedright by separate
andclearhusband, of thecase,deed of becauseher cannot thisgovern
thewhichinwaythe onlyterms of theunequivocal statute prescribing

toin referencethehomestead Whether casesright can be conveyed.
notneedwethe of satisfactory legal grounds,release dower stand upon

inquire.
discharged.Case

Nixon Brown.v.March 21, 1876.

to sell.to authoritydenybyprincipalAgent Estoppel—

thehim. M. boughtto a horse forbuyThe one M.plaintiff employed
inof salehorse, and a billmoney, tookplaintiff’sfor it with thepaying

done,hadof what hehe informedthe plaintiffhis own name. Afterwards
him to gosale;and but the permittedshowed him the bill of plaintiff
thereuponin M.bill of sale still his possession.with the horse andaway

showedof the agency,who had nodefendant,went to the knowledge
cash, Held,and absconded.sale,him the horse forthe bill of sold him

horse.action of trover for thethat the could not recover in anplaintiff

From Grafton Circuit Court.

re-referee,a whosent toa The action wasTrover, for horse.
he recover&c., and thatnothe found the defendant guilty,thatported

onfacts,thereported followinghis costs. He alsotheagainst plaintiff
could not recover.that the plaintiffthe basis he heldof which

Whitefield, N.inresided1874, Mason,Charles“In one whoMay,
inresidedHubbard,in one whoH., ofquestionthe horsepurchased

furnished, tothe money ($95.00)Dalton, H.,N. for the whoplaintiff,
Hubbard thatdisclose todid not'for the same. MasonMason to pay

but, Hubbardcontrary, gavefor on thethe plaintiff,purchasinghe.'.was
ofhimself, of saleand took a billforunderstand that he was actingto

informed theMasonAfterwardsto himself.from Hubbardthe.'horse
ofhim the billand showedmade thethat he had purchase,plaintiff

thatof and wouldsale,him a billhim could giveand told hesale,


