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Amendment.

close,theentering plaintiff’sA and andbreakingdeclaration in fortrespass
adding atimber, bybe aniended count inmaywoodandcarrying away

the samewood andawayfor andtrespass carryingde bonis timber.taking

From Circuit Court.Grafton

and lotTrespass, breaking enteringfor No.clausum, 7, inquare
wood and5, timber,in and &c.Range Littleton, carrrying away The

ina new count deplaintiff asked to amend by filing trespassleave bonis,
for and and timberthe wood described intaking carrying away the
original declaration.

Amendment the defendant’sallowed tosubject andexception, the
questions of law transferred to thisthereon werearising court by
Foster, O. C. C.J.,

Bingham for theMitchell,¿- plaintiff.

A.€r. for defendant.Bingham, the

Ladd, J. In his declaration the seeksoriginal plaintiff to recover
awayof the defendant for hisdamages wood andcarrying timber, and

this grievance is there stated with the additional circumstance that the
defendant broke and entered his theBy proposedclose. amendment
he seeks to recover for the same woodaway andcarrying timber, but
omits the ofcircumstance the and Ibreaking entering. think the
amendment within the and thequite statute,comes practice under it
in this and shouldstate, be allowed.

C. J. of ofCushing, gistThe action trespassthe quare clausum is
the close, the thetakingthe and woodbreaking andplaintiff’s timber
is a inmatter damages; gistof while the ofaggravation the action of
trespass de bonis the and carrying awayis talcing theasportatis wood
and fortimber. the declaration the otherSubstituting one does not

;of thinkchange the action I the cannotplaintiffcause declare by—but
his amendment the for andagainst takingdefendant carrying away
any other he haswood timber than that whichand already declared

;for as and under aif, generalmatter of aggravation declaration, he
should andtakingto in the carryingundertake evidencegive away of
other timber, e.,wood and and timber not on lotwood No. 7,—i. —I
think the evidence must be rejected.

It is of ancannot,clear that the under coverplaintiff amendment in
general a andintroduce into his writ new differentterms, cause of
action.
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case;made of thepartdeclaration and areoriginalThe amendment
thetohave not and has been furnishedbeen neitherthey printed,but
andis to takingIt understand how a count foreasy generalcourt.

thingsand as well to suchaway wood timber might just applycarrying
can-other as as No. Butanyfrom lot well from lot 7. the plaintifftaken

an otherterms, anycover of amendment in fornot, gounder general
dam-ofthan that of aggravationand timber mentioned, by waywood

in his declaration.originalages

is dis­J. In cl. thethe of actionSmith, gist thetrespass qu.
actionof If a ofentrythe the is causepossession.turbance illegal,

isthe whatever elsearises. After andbreakingonce entering,at
22 N. H.Manter,is inonly of v.aggravation damages. Browndone

and cuttingif aalleges enteringSo the andplaintiff468. breaking
fortotrees,his and fails still recovermaythe heprove cutting,down

fails.if actionIb. And is theentry.unlawful the entry justified,the
15 N.Worster,v. N. v.Nesmith, ;7 H. 167­ Great Falls Co.Anderson

in with adeA count bonis betrespass may joinedH. 416. asportatis
breakingcl. or thefr., allegein thetrespass mayqu. plaintiffcount

has donethe in heand same count asentering carryingand theaway
this case.in

has of his premises,a andalleged breaking enteringThe plaintiff
instead,of his and Hecarrying away might,the wood timber.and

close;that the hisdeclared defendant broke and enteredhave (1)
his woodcount,in a that awayhe took and carriedseparateand (2),

forHe now asks a countaddingtimber. for leave to amend byand
and of same woodtaking carrying away, from the same thelocus,the

in to medescribed the occursoriginaltimber count. No reasonand
for thenot be done. If it was add a countmaythis towhy proposed

lot,of anotheraway timber,and other wood and fromtaking carrying
would it that the newbe Butquestiona different presented. appears

inin ag-to the same matter that could evidencegivencount relates be
count; and, thealthoughof the undergravation damages the original

ofbreakingis the theidentityof the action the and entering, yetgist
Terrio,In v.of action to Cahillappearscause be sufficiently preserved.

battery571,N. H. we decided that in assault and the55 fortrespass
be so as an of falsemight amended to include allegationdeclaration

did a causethe that it not introduce newupon groundimprisonment,
of the in-action, merelybut introduced an additionalof particular

toof. is not theopenThis amendmentoriginally complainedjuries
of a inconsistentaction, beingnew cause of or ofintroducingobjection

a of thecause as set out. It is in factoriginally part orig-thewith
of anotherset outcomplained of, partinal grievance independently

allowed.The amendment should begrievance.of the same

overruled.Exceptions


