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21,MarchPerkins v. Scott. 1876.

auditor law—Constitutionality Waiver.of

The 212, Stats.,of ch.provisions Gen. auditors,for casestoproviding sending
and the auditor’smaking evidence to the are inreport not violationjury,
of the constitution.

Cushing,By so,C. IfJ. were thethey shouldobjection be taken when
the order of made,reference is and if not so taken is waived.

From Grafton Circuit Court.

Assumpsit. Plea, the general issue with a set-off. The action was
referred to an auditor, who heard the and made a inparties report
favor of the plaintiff. the ofreturn the defendantUpon report, the
moved to set the same aside for the reasons stated in certain affi-
davits. The court denied the motion, and the defendant excepted.
The defendant then elected a trial theby jury. Upon trial, the plain-
tiff offered ;the inreport evidence, and the defendant butobjected the
court admitted andit, the defendant For theexcepted. ofpurpose
determining the questions byraised motion tothe and thereject, ques-
tion of the ofadmissibility evidence,the asreport the case was taken
from the jury.

All questions of law arising case,the and allupon foregoing ques-
tions of the exercise ofproper discretion, were thistransferrred to

forcourt determination, by J.Stanley,

for the defendant.Shirley,

I. The auditor’s report was not admissible as evidence. This ques-
tion was carefully byconsidered the courtsupreme of Rhode Island, in

“Francis v. Balcer, decided February 24, 1875. That wascase an ac-
tion of book and andassumpsit upon account, divers notes checks.”upon

a ours,Under law like it towas referred an auditor in the common
who in favor of the forpleas, reported 113,512.46.plaintiff The case

“upcame to the inbycourt At the trial thissupreme appeal. court
the ;offered to read auditor asplaintiff the of the evidence andreport
the defendant to its admission on thatobjected groundthe the statute
under which the case was to auditor was contraryreferred the to the
constitution of this and ofstate, States,the United inasmuch as it im-

the ofpaired trial as secured the constitution ofright by by thisjury
-state, and the constitution of the United But the courtStates. ruled

that the auditor’s toadmissible,was and it bereport permitted read
as evidence. To this defendant anthe reservedruling exception.
The court in its them thatalso, to the instructed thecharge jury, re-
port was evidence of the and entitled himclaim,prima plaintiff’sfacie
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Anda in absence of theto verdict the of to the it.contraryevidence
to thisdefendant instruction.”excepted

is in inours,The statute like and has force since some timebeen
“ time,Previous to that the of the1844. and toprevious adoption

the inconstitution, courts had to auditors actionsonlypower appoint
account, and in actions on the The pro-of case between partners.”

TheRhode'Island,vision in the of in is, rightconstitution question, —“
trial shall remain The was beforejury arguedof inviolate.” causeby
full asbench, 10,1874,the on October the same groundsupon Oopp

and the reliedHenniker, substantiallyv. same authorities were upon.
24,1875, J., unanimousDurfee, O. theFebruary opinionOn delivering

unconstitutional, set forthcourt,the held the law the groundsof upon
Somerset, 283,v. Vt. ante.Henniker,in 33 and v.OoppPlimpton

Durfee, 1867,The act of the statute now insays, andJudge —“
inforce, longsimilar to statutes been force inveryare which have

and hav-Massachusetts New statute of MassachusettsHampshire —the
.1817, and of New since 1822.existed since the statuteing Hampshire

of construc-involvingthese states contain cases themanyThe reports
in tobut that of theirstatutes, regardof those none we are awaretion

Massachusetts, 1780,inThe constitution ofconstitutionality. adopted
inof New both declareHampshire, adopted 1792, expresslyand that

trial byof the ofright jury.”sacrednessthe
arguments of inreciting the thestereotyped opinionsAfter Plimpton

Henniker,and v. the opinionDurfee concludesJudgev. Somerset Oopp
Vermont,the in with ourthink decision which coincidessaying,by —“We

rather the the severalfollowed,is to be than underpracticeopinion,own
Massachusetts, andto New RhodeHampshire,referred Island],acts [in

to factit. The calls our attention the thatagainstis plaintiffwhich
an We not seereferred to auditor do howby agreement.case wasthe

auditor,anagreementdifference. An to refer a case toanymakesthat
inthat his used as the trialmaynot be evidenceagreement reportis an

if itto the of statute makingcase the the evi-jury, provisiontheof
a new trial.”is void. We grantdence

Henniker,in the of v. isauthority,This decisive. The'light Oopp
same;Baker case theaction in Francis v. and the werepresentforms of
inof the andaction, constitutional statutes theprovisionsthe causes

same;in and auditorswere essence the the of instates, powerstwo
Island, constitution, justbefore the existence of the were whatRhode

in v. Henniker assumes were here before the:opinion theythe Oopp
&c.revolution,

the auditorimaginaryseveral distinctions—real orII. But —between
act or at a caveat hasthe referee have been leastand patented,law

in of adefendant,and the this who has consti-waythrowntiledbeen
his isto heard before case decided. No inconsider-berighttutional

has to asthat,amount of labor been show theseexpended respectsable
un-is also the constitutional test. This wasthe historicallaws,two

noprovisionsA at roomthe constitutional leavesnecessary. glance
H.Sherburne,v. 1 N. 179.Merrillnotwithstandingfor ai’gument,
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But we but the remindrespectfully, earnestly,must none less the
court that river of and floods liketime—has its ebbs allhistory—the
other streams; and that treatment such aany mode of of question,
which aas conclusive the one tenth of favorshistory petwhichadopts

and the nine which make in the direc-theory, rejects tenths opposite
tion, will not itself to an intelligent profession.commend

act,The auditor law covers less than but so far asspace the referee
they both the same and thego, they ground, have same effect.occupy
Auditors be an of or anmay “when accountsappointed investigation

is in action,”examination &c. Refereesnecessary anyof vouchers
“may any maybe in cause which an extended ex-appointed require

accounts, books, vouchers,”amination of or &c. noIt needs argu-
that,ment to if toshow these cases can be sentconstitutionally an

auditor, and his becan made atevidence thereport juryprima facie
trial, referee,the same can be acases sent to and his canreport
constitutionally be the beforesame effect thegiven jury.

”“1. cases,In all these if either or refuses toparty neglects try
”“his case auditor,before the his trialrightsacred of is takenby jury

“from him default,”“nonsuit” or ifby trial,a and he togoes the
report makes a him.againstcase There is not a of evidence,particle

otherwise,historical or which has to showany that this was sotendency
before 1792. Those who assert it bound to it.are Theprove doc-
trine v. is,of Henniker that the andfee, the injury provisions re-Qopp
lation to are theappeals, penalties exercise of a constitu-imposed upon
tional andright; that, unless in substance existed beforethey the
adoption of the they must bepresent constitution, deemed unconsti-
tutional, as trialrightthe of With howimpairing by jury. much greater
force does this reasoning to the still burdensgreaterapply imposed by
the sections of the auditor law to.referred

2. saidBut it is that there were auditors at common law in actions
of account. itWhat of ? notThey were the auditors of the statute.

hadThey no such and theirpowers, reports they made reports—if
in writing no such' merelyeffect. were theThey computing—had

ofmachines the court. Whenever an issue of law or fact was raised
before theirthem, functions were couldsuspended. They decide noth-
ing. could to theThey only certify court,the whichpoints settled it
with or without a andthe intervention of then ordered itsjury, machine
to on with itsgo the auditors must followcomputation. There the de-

ofcision the court or statute assumes tojury. changeThe ends, and
make the court or follow the of thedecision auditor.jury The stat-

auditor is autory court invested with full to allpower decide questions
of law and fact raised before it. The courtsupreme justdecided that,

itif in v.Moulton Parker 35 N. H.anything, Young,decided 92,$
where Hibbard at theHarry length toargued contrary.great Nothing
is better settled than that in are notauditors probate appeals auditors
under the ofstatute. The auditor common law and thethe auditor

the statute next innothingof have to common.
3. Auditors as a fact—for to acted,. none haveappear save in

VOL. lvix. 5
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inonlyto a existedappeals, prior They1792—wereprobate myth.
fairlyFrom the earliest times of courtimagination. the files the

auditorwith No trace has of anyswarm references. been discovered
noandunder oath the ofacting prior 28,1836;to act December

caseexisted to No23,1823.blank commissions the act ofprior June
veryto an auditor in andwas sent Merrimack but1833,beforecounty

and orbetween that time 1836. written printedfew noApparently
1835,till Bellowsexisted when the late Justicecommissions Chief

was, washeauditor in Pinkerton v.was Williams. Cautious as he
wassworn, and the a thingcommission plainlyshows that suchnot

traceIn no1833,Grafton tocounty, fromcontemplated.never 1771
Justice1833,auditors can be found. At the ChiefMay term,of

the v.Stevens, Benjamincase ofpresiding,Richardson Samuel Jr.
reads,—auditor,N. went to an508)Hall H. commission(6 whose

“ and to considerationappear, agreeThe refer this action to theparties
N. the ac-Brewster, who is stateEsq.,Amos auditor toappointedof

to thisthe the madebetween parties, of whomreport beingcounts
court, conclusivebeingand entered to final andjudgment thereon, be

and Brewsterthe execution to Saidparties, issue accordingly.between
the time and ofplace partyto in case eitherand,is appoint meeting,

exnotified,afterattend tobeing duly proceednot said auditor isshall
;of 1823toNo trace auditors can be fromfound, the revolutionparte.”

writing, asis evidence that inany theythere ever madenor a report
times, to theearliest orfrom the that wentsuch, their everfindings

term,Inany Rockinghamin form. atcounty, the Septemberjury
signsis heentrydocket that N. A. but1823, auditor,the Haven was

is,commissioner,as and so signed,name his tohis notice the parties,
thebyhe is “to ascertain the facts arelative to claim preferredthat
thisindefendant,”the A made&c. new wasagainst entryplaintiff

Cutts,term, 1771,at and the Sami.county September says,docket —“
Hurd, on theJno. are to auditSparhock, makeJno. anappointed

soon asbetween asin the and samedispute parties, return theacco’s
is nobe; Cutts,Sami. to ThereEsq., andappoint timemay place.”

file,on or didany anything,of evidencereport that the auditorstrace
theythat were not in the probateshow asappointed by consent,toor

nextsame at theyear.the Thecase case was tried theby juryappeal
ofthe onlyThis was case 1823. Actionsaudited from to1771term.

account,account, for ofon account and for balanceassumpsit annexed,
none ofcame Inbefore theunfrequently and council.governornot

bythe wasslightestthere to oneis allusion auditors, thoughthese
v. 1769)In Liviuspartner) v. (1768,James (surviving Moffat. Moffat

court,of wereBoston,Meserve and theand Livius ofPeterMoffat
owned oneEach, having incontributed proper proportions,partners.

and intovessel thecargo.a Moffat Livius to enterof inducedthird
“ instead,under a butpromise to account witharrangement him,”

a consent,on voyagevessel without excludedthethe plaintiff’ssent
all and thecontrol convertedmanagement,from and practicallyhim

Theearningsand to recordcargo, is,his own use. Thevessel, —“



PERKINS v. 59SCOTT.

court are of tothat this demand have beenopinion ought prosecuted
anby of account on the when theaction not by trespass case),(and

ofappellant, the have had andefendant,original might opportunity
a and so havegiving issue, account,his thatproper exhibiting they might

auditors, andproperly laid before the so that aand account adjusted just
equal judgment have been &c. This and second casemight had,” the

v.(Livius were both before the court at thepp. 184-190)Moffat—see
same time. The court tried the con-hard to induce adverse toparty
sent that an he wonmight refused,be but and thusaccounting had,
his 5,cause. v. an fromLangdon (June 1771)Sherburne was appeal
a decree of the of an administrationjudge allowing accountprobate,

“for the of ofexpenses sale certain estate. The parties, beingreal
called, ; and saidappeared the account it toproduced, appearedbeing
the court that the same of articles thatmanyconsisted be bettermight

the examination and ofexplained by auditors,suitable to whichreport
the offered no courtparties Accordingly theobjection. appointed

Stadly,James and andGeorge King, Mr. Peter PeirceEsq., (who
were byof to and auditrespectively approved the examineparties),

account,said and to make as as be.”thereonreport speedily might
This was onlythe case sent to thatby Whyauditors court. set out
that it was done by consent of the if the court had theparties, power

inor was ofthe habit tosending auditors,even such cases against the
will of either ? So farparty as this case has a totendency prove any-

itthing, proves that andauditing referring cases stood sameupon the
andbasis, that neither could be done without consent of At aparties.

later Governor andperiod Plumer, his associates—Jeremiahyounger
Smith and Jeremiah Mason—were in active practice. Plumer’s Life
shows auditors;abundance of other ofhearings, nothingbut Life—see
of William 162.Plumer, page

4. Governor Samuel Bell was the real author of the auditor act of
1823,23,June but not of the and In hisclauses.penal prima facie

of 1822message he said, The law in relation to the of audi-powers—“
tors, appointed the inby court actions of account, itsuperior requires,

* **is revision and Ithought, amendment. would therefore recom-
mend that onthe law this that maybe so amended auditorssubject be
invested with the to the in causes beforepower compel parties, depending

tothem, suchproduce books and and to oath suchanswer onpapers,
ininterrogatories to therelating controversy, maymatters as be per-

andtinent material.” is to credited that anhardlyIt be experienced
andlegislator, scholar, Bell,like Governor could havejurist, referred

“ “to law,the common amendment,”when he used the terms revision,”
“ &c. In he ispresent,” the next It also be-very paragraph says,—“
lieved that the law relative to suits debtors andagainst absconding
their trustees is amendments which would renderof itsusceptible

useful)’more &c. know that he here toextensively We referred a
statute, can it. no to audi-because we find The fact that statute relative
tors has yet decisive,been is not when we thatfound remember within

lastthe five has that has never beenat least one act beenyears passed
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and whose existence is known to three or fourpublished, only persons,
inwhile acts the statute books which were never atappear all.passed

thisIn of of anpursuance suggestion the act was introducedgovernor
in the and thathouse, passed by bybut the action of thebody, senate

to session,was the next and did lawpostponed so not become a until
act,A at andglance1823. that the amendment of 1836 revisions(the

andof 1842 1867 ofbeing merely condensations the former statutes),
shows that theconclusively substance of the of thesepowers statutory
auditors —all that concerns the case—was the creation ofpresent a

much later than the constitution of and must standperiod 1792, or fall
that ground.upon

5. But it is that thesuggested of actthe auditor can be sus-provisions
thetained that this was a ofupon ground branch chancery jurisdiction

andbyexercised the governor council before the revolution. Governor
inBell, who was a situation to know what he was saying, manifestly

;did not think so his to ofmessage the 1821. Thelegislature—see
in v. Hennilcersuggestion rests thechiefly uponCopp supposition—the

Bell, ;inJudge Pierce,Wells v. N. H. 513 for27 theguess—of
cited from York,authorities New and other states which have copied

its have no here. usedjurisprudence, application very languageThe
in v.Bell, Wells shows that hadby Judge Pierce, he thegiven history

1692 to the of the action of the and councilrevolution) governor(from
examination, or noneno ofworthy the name.

inThe relation to andthe councilsupposition governor thegoes upon
concession novirtual that other tribunal had or generaleither original

If itchancery jurisdiction. otherwise,were was thewhy powerspecial
the ofby act 1699 the “inferior” andconferred courtsupon “superior”

chancer and inmortgages bonds,to &c. ? But whether con-penalties
not,or the evidence is solid aside fromthat, the andgovernorceded

council, no court had either ororiginal chancery Therejurisdiction.”“ chasms in of council,the records the and but ingovernor theyare
wise the andchange sweepno character of the historic stream. On

they arewhole full. From the of theremarkablythe recreation courts
1699 to they measurably—from are From Octoberperfect.1716—

to1742, May 1774, records12, 5, they are Thesemeasurably perfect.
termed the of and ofindifferentlywere records the court of appeals,

court of &c. show thechancery, Theythe theprocess, pleadings,
motions, &c., &c. tointerlocutory From the the endbeginning there

which can, by any known distortion of thenothing English language,is
a in in that ischancerytermed sense which termproceeding, anybe

understood suits of ofby lawyers. ejectmentThere are ejectment,now
disseizin,of entry clausum,on oftrespass, trespassand trespass quare

the forcase, trover, slander, &c., broken, debt,case covenantupon
indebitatus withspecial aassumpsit, assumpsit, assumpsit,general

of common counts. It will be new to thea revelation professioncloud
this state to that of suits in chancery.in learn these are the ear-marks

in the Life ofThe lessons volumes of Provincial theeight Papers,
and to the sameinPlumer, Belknap’s History, unmistakablypoint
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conclusion. Dr. says, lords of theBelknap The committee reported—“
to the andking council their several articles of the com-judgment upon

‘plaint, in assubstance That whenfollows: the law ofby England,
lands are granted condition, the of that must beupon breach condition
found by a and ajury, commission from ;the court butchanceryof
that no such court existed in Hampshire; thoughNew and the general
rule was that the law of England colonies,extended to the it mustyet
be understood to mean such of the law as is statepart to theadapted”and constitution of 2them.’ Hist.Belknap’s 368.

This was in 1773, and before the lawyersrevolution. knewEnglish
the difference abetween of andcourt a that had ac-chancery tribunal
quired its real title to that interchangeable decisionsname, because its
so often were an outrage andequally law andupon right jus-equity,
tice. The case of v.Hilton isFowler an The writ inillustration.
this case was dated August, 1760, and returnable at the September
term, of1760, the inferior court of common It came before thepleas.
governor and council at the 11,term of October 1763. Governor
Wentworth and his wife were in the suit. of theplaintiffs Several
council were ofrelatives Governor who asWentworth, chief-presided
justice at the trial on the merits of his own case. records are asThe
follows;

“ Present His Excellency Benning Wentworth, Esq., Governor.
Theo. Atkinson, James Nevin,
Richard Wibird, Wm. Temple,
John Downing, Atkinson,Theo. ofjr., council.^
Daniel Warner, Nathaniel Barrell,
Joseph Newmarch,

M. Hunking Wentworth at Josiah Hilton,not trial.” ofpresent New-
market, yoeman, Fowler,vs. Newmarket,of afore-appellant, Philip

“said, husbandman, From a of Hisappellee.” judgment Majesty’s
Superior Judicature,Court of Portsmouth,held at within and for His
Majesty’s Province of on third inNew theHampshire, Tuesday May,
being the 19th day month,of said in the first of Hisyear Majesty’s
reign, Anno Domini 1761, when and where the said Josiah Hilton
was appellant, and the said Fowler fromPhilip aappellee judgment
of His Majesty’s Inferior Court of Common atPleas, Portsmouth,held
in and for said on the 21stTuesday day April, 1761,ofprovince, by
adjournment in an action of atejectment commenced the Inferior Court
of mentioned,Common Pleas namely,first an action of ejectment—in “wherein demanded,”he &c. follows the In[Here declaration.]
which Inferior JudgmentCourt of Common Pleas was rendered that
the court,defendant recover costs of taxed at theagainst plaintiffthe
sum of offourteen nine new Tenor bills credit of thisshillings,pounds
Province, from which said the Hiltonsaid Josiahjudgment appealed
to the next of Judicature, when and where theCourtSuperior appeal
was entered, fully council learnedand, the heard theirparties being by
in laws,the accordingthe to the sworn tocase was committed jury,

tryto the of their uponwho made return verdict thereonissue,
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It wasof court.and find costsoath, say the for thejury appellee
andbethat the former judgmenttherefore the said courtbyadjudged

againstrecoveraffirmed;was said Fowlerthereby and that the Philip
twentyofsumcourts, at thethe said Josiah Hilton costs of taxed

saidthesaid courtthatten from which ofshillings,pounds judgment
a courtasto and CouncilJosiah Hilton moved for the Governorappeal

se-givethat the appellantof which was on conditionAppeals, granted
ofCourtof the nextsettingto at firstcurity the theprosecute appeal

saidtheandeffect; security was given,with andAppeals accordingly
atin this courtJosiah his saidHilton, appealthe enteredappellant,

thenTermMaytillTerm, 1761,October and from thence continued
tillthe was continued1762,next and said Term casefromagain May

parties1762, appeared;where theOctober Term then next when and
courtand thelaw,in theand learnedbeing heard counselfully by

that a Per-the courtbydivided in it was consideredbeing opinion,
for thefor the presentinJudgment the beemptory premises suspended

stand con-the caseand thatthereon,further consideration of courtthe
it1763, whenterm, viz., termMayfortinued that end till next

whenappeared,was this when bothagain partiescontinued till term
diedHilton, mortgagor,theit was the that Richardagreed by parties

by counsel; fullythen heardand,in November, being1743 the parties
of the Superiorin that thelaw, judgmentlearned the it was considered
reversed; andisherebyandJudicature, from,Court of beappealed

demandedthe premisesthat the therecoverappellant against appellee
9d. N. Tenor.at 13s.writ, court,in taxed £77the and costs oforiginal
His Majesty’stoan appealFrom which judgment praysthe appellee

his saidCouncil, ap-bonds to prosecutewhich was hegranted, giving
; and the ap-accordingly givenwaslaw,to andpeal according security

of posses-have a writalso mightand that hepellant prayedappeared
thegranted,wassion, whichnotwithstanding,the above said appeal

&c., thatand damages,to all costsappellant giving security respond
byreversedshall beshall be hisoccasioned in casethereby judgment

and accord-the saidHis in hisMajesty appeal;CouncilPrivy upon
sureties,” &c.ingly gavethe bond withappellant

a majorityin carryingThe succeededplaintiff chief-justice having
note; 338,lb.104, chargeof his court Prov.family Pap.7(see

in of the; plain-favor“First,” 336, note)note Farmer’s Belknap(1)
The sheriff re-16, 1764.tiffs, Januarya writgranted of possession

satisfied19, 1764, andturned, possession,that he had deliveredApril
&c., whichHilton, Hilton, gaveto Josiahcosts, attorneythe to Edward

with-to the1779, plaintiffs27,the of the untilprofits Aprilpremises
out right. £

New Hamp-oflegislatureact of the27, 1777, byThe June passed
authorizeslength, Philipatshire, after of the casehistorythereciting

fromland in controversy,and of theFowler deviseesFowler,Jacob
courtin superiorof review theto a writFowler, deceased, bringPhilip

land, all|thewith ofof costsof theand possessionrecoverjudicature,
ifas judgmentof thecourts; land,to mesnerecover for the profits
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theauthorizesin England;had for them or their fatherbeen given
accord-broughtwas&c.,of &c. Suitcourt to issue a writ possession,
of Sep-Tuesdayfirston theand the obtained judgmentingly, plaintiffs

Exeter, for theatof the court holdentember, 1778, at a term superior
Hilton,Josiahland, withfifty-six againstacres of the appurtenances,

¿£28 Septem-issuedand for costs at 7s. 6d. Writ oftaxed possession
waswritWeare, Thisber, Esq.the test of Meshech1778, under
the1778, putwhoParker, 14,by sheriff,served John September

suit.theofland,in of the and them the costsplaintiffs possession paid
andby Philipa suit for mesne was commencedSubsequently process

; foralso,Hilton and precedingJacob Josiah for costsagainst damages
and Elizabethfinally bysuits. All suits matters were adjustedthese

oneHilton, beenwho hadHilton, widow and sole executrix of Edward
thatona bondof the on and she27,1779, gaveoriginal plaintiffs, April
theagainstin sum of ten thousand to themday indemnifythe pounds

Josiahclaims in out of suits andby againsttheany way growing
Hilton.

“ broughtThe old MS. that suitsejector,”records show the casual
Waldron,Mason, Allen, by&c., were the ofby tried, against challenge

”“ lands,ofwhom the Mason interest had deedsjuries qualified by
bycaseson the same of the theirstanding provingfooting plaintiffs,

”“ decided thethe of two or three of the whotestimony very jurors
to haveseem,as it seemmaycase. theseStrange party-witness-jurors

instance,in accord-believed their own and decidedtestimony every
couldIn 1756 the and council decided this courtingly. thatgovernor

councillors, com-ofbybe held three and that the of the courtjudges
theymon could review in this causes whichverycourt thepleas upon

hadhad sat and which been reversed in the court.there, superior
of pro-The Wentworth were at this time of the courtfamily judges

bate, andcouncil,of the court of common members of thejudges pleas,
in court Nor Wentworthex the of last resort. were thejudgesoffieio

Wibird, causesLivius,an others theirfamily and appealedexception.
kindsuchto themselves. If the and council were a andgovernor jury,

“ sacred,” fromof trial is injuries anywherecould numberjury range
eleven, cases, andand on their ownthree to the could sitjurymen

issale, if notby Nothingcould sell their decisions auction.byprivate
and of fact asclearer that the council acted as triersgovernorthan

The samecould,as and had but themselves.anymuch nojury jury
lastof two of resortwas true the council. The courtsequally privy

unless theydecided all of law and fact withoutquestions any jury,
a the of our law.meaningwere withinjury

“ utterlyLivius the MoffattIn the case of defendant1769),(1768,
himto aanswer demand madeany originally againstrefused to make

in said of court that had no original jurisdiction.”court appeals—a
Livius the ofmatter, beingThis was a Judge partnerpartnership

in equity,and Such a to beought cognizableMeserve Moffat. matter
in,”“giveis. court tried hard to make the defendantif Theanything

denialand the hisbybut he the defendant oustednot, plaintiffwould
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”“of jurisdiction. If the andgovernor hadcouncil thatsupposed
they had had original equity jurisdiction since have1692, they might
decided otherwise. In Wentworth’sGeorge case, the andgovernor
council had remitted the cause to the superior court for trial. The
superior court disregarded the mandate, but Wentworth tofailed take
an from thatappeal decision. He brought the matter before the gov-
ernor and council andby petition, asked them to man-enforce their
date. oldthe toNotwithstanding acts, which made,reference has been
giving the provincial courts the powers of king’sthe bench exchequer,
&c., the governor and incouncil, case,this term, 1774,at the May

“held that this court no jurisdictionhave of ascauses but suchany
are brought before bythem appeal.”

Governor Plumer was born in and1759, was reared in at­the very
ofmosphere this court. His life says, Under the colonial govern­—“

ment, causes of importance wrere carried for decision in lastup, the
resort, to the andgovernor council, with the inright, certain cases—a
right seldom claimed—of to the inappeal council.king As the execu­
tive functionaries were not generally andlawyers, the titular judges
were oftener from other thanprofessions the they were not muchlegal,
influenced in their decisions by knownany of establishedprinciples
law. indeed,So much, was the result supposed to thedepend upon
favor or court,aversion of the that frompresents suitors to the judges
were not uncommon, nor occasion,perhaps unexpected. On one the
chief-justice, who was also a member of the council, is said to in­have
quired, rather of hisimpatiently', servant, what cattle those thatwere
had waked him so inunseasonably bythe morning their lowing
under window;his and to have been somewhat mollified the answerby
that they were a of sixyoke cattle,feet which Col.-had sent as
a present to his honor. ‘Has he?’ said the mustjudge; look—‘I”case;into his it inhas been court long Life ofenough.’ Plumer, pp.
149, ;150 3 Hist. 256.Belknap’s

The ofrepresentatives the have not left uspeople in the dark as to
how they this court.regarded On January 10, 1727-8, the house of

“representatives solemnly set forth that, Whereas, the Court, Some-
atimes Called Court of and Sometimes ofappeals, the Court Chancery,

assumes an arbitrary without foundation orpower andprecedent, whose
are byNeither Nor Knownproceedings Juries, any and Laws,Rules

which renders the Estates of his Maj’ties good within thisSubjects
andProvince most their Circumstances mostprecarious, Deplorable,

has a Generali forCrywhich ocasioned Relief under So aheavy Bur-
whereas, Hon’r; his the Liv’tand,then Governor has Signified to

us, Made to the hon’ble ThatBoard, his Instructionsupon application
erected,any alreadyCourtDisolving and,forbid the thattherefore, wee

him,”fromremedy &c.May TheyNoe voted toExpect anappoint
“ at the Court of Great Brittaine,to andagent Memoriall toappeare

mentioned,Grievances before and tohis theMaj’tie his GraceImplore
Court;the the Saidordering or,and favor in ifDisolving maythat

of as in histhen a New Regulation It,not wisdom Shallbe, Princely
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noSeem madeand inRight.” governor .council,The their reply,
butclaim chancery,that they to the course ofproceeded according

Board, insaid, the Board on thethought the vote reflectedhighly—“
andthat ofSaying the Court acted without Law orappeals president,

” “ tothat the house;Same was a and for theScandalous lible voted
“Retract a Con-their vote.” The two houses hadhouse refused. The

ference about A committeethe about the Court ofDispute appeals.”
“was earn,to Draw for or additional!appointed Some Sellup altering

the of Councill.”Regulating Court before the Governor andappeals,
The andaristocracy, way,in torepresented council, givethe refused
the hadgovernor 479, 480,to dissolve the 4 Prov.assembly. Pap.

;481,485, 489 272, 273,lb. 275.
Settlers to aboutbegan move into the lower of thepart province

1623. fromThey were camehardy, Theymen.rough, independent
anywhere, none.were outside of all and togovernment, responsible
They claimed all a kindthe inherent of and set uprights Englishmen,
of squatter of tilltheir own. in numberssovereignty They increased
they were made of Massachusetts. In sover-part 1680, squattera the
eigns and descendants,their their made into aagainst will, sepa-were

“rate forprovince, Mason,the sole Lord Pro-of thepurpose enabling
asprietor,” himself,he styled to rob them of all had—substantially they

their lands. From this time until the four fifths of allrevolution, the
lawsuits estate,were about real or troubles that arose on account of it.
Mason and his creatures, Barefoot and and andHincks, Cranfield the

“andland-pirates, the asquality,” they styled themselves, always po-
tential in council,the side,were on one and the squatter sovereigns,
their allies, and descendants, on other. mixed,the neverThey though
sometimes the outside of the andthe thepressure fagot, scalping-knife,
tomahawk, forced them to act as aone. favoredOccasionally, governor

“the comons,” as Governor inDudley three times termed them one
inmessage; but, his mailed hand was on the throatgeneral, of the

squatters. Neither cared for the of trialparty really right by injury
civil causes, in relation to real estate. If theexcept couldsquatters
have secured wouldthat, have abandoned it asthey cheerfully respects

estate,else. If aseverything denied to real the court were con-party
tent. There was ;little in totrouble this from 1699 1702 butrespect
from 1702 to in1715 the bitterness toward thepeople intensified gov-
ernor and ensued;council. A lull controversybrief but the soon re-
vived, and ;culminated in in 1727,the referred toexplosion already
though the bitterness thanafter 1750 was less before. An appeal,

¿650when the amount in ¿6100,or in allcontroversy lay,exceeded
cases, to governorthe and This tribunalcouncil. decided that the
costs in the tribunal below went to make the amount.jurisdictionalup
Causes were from the sessions to the commonappealed general pleas,
from the common court,to and from that to the gov-thepleas superior
ernor and council. In court, latter, theytheevery appellate except
were tried the of ourissues framed much afterupon pattern probate

; but the and causesappeals council tried without thegovernor always
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“ Whentheir merits.”tryof a assumed to themThey uponaid jury.
theyandorally,thembeforeit,felt like witnesses were examinedthey

sover-squatternot. Theand whatdecided what facts were proved,
reachedtheywhennothinga came tohad trial whichby jury,eigns

resort; regardedandaristocracy land-piratesof while thethe court last
every attemptresistedsuccessfullyandthis court as their stronghold,

ofits constitution and modechange procedure.to
toattemptedofthe house3, 1727-8, representativesOn January

andgovernorto thefrom appealsthe court grantingprohibit superior
Whereas, thereforth,the house setJanuary 4, 1727,council. On —“

theconcerningProvincewithin thisSundryhas Inconveniences arisen
: ThatchargeexterordiuaryatTryal land,of Titles of psons being

beenThe hasCourtsthro the &have Inferiorthey gon Superiorwhen
ExpenseExterordinarywhich Reasoncouncill, byto Governr &appeals

That,voted,Whereof,arise, RemedyDo and formayand Difficulties
Concerned, actionswaysanyof Land is inin all cases where Title

and, inof Common pleas,first at the Inferior courtshall commence
tocourtof saidand Sentencefrom ye Judgmtcase oneany appeals

and endIssuebe a finallof that shallJudicature,the court thereSupr
of threevalluethe TrueExceedunless the Matter or Causethereof,

his Majtieto; may appealthat anythensterling partyhundred pounds
Title ofwherecouncill; grantedand that be otherwiseIn noe appeale

Custome, contraryto theConcerned, orany Law,Land is usage,
be Drawn upan actand thatNotwithstanding;in wiseanythereof

“ wasA votehouse,in the9, 1727-8,Onaccordingly.” January
beforeof appealsat the Courtto have a juryDrawn andup, passed,

as Shallan Oathcouncill; takethat of councillyeGovr & and each
“Theday,sameThewas sent up.”The vote on filebe prescribed.

if some propermessa Thatconcurd, and avote Brot Down Nonabove
them.”takeReadylywouldwas Drawn the councillupOaths

atJuryfor a thevote8, in house “TheJanuary 1727-8, theOn
Boardto theMessage praySent with aof was up againCourt appeals

Dr. Bel-476,478.475,vote,”the Prov. pp.to reconsider Pap.,—4
were disposedthe HouseactThe triennialsays, being passed,knap —“

allowedwasAn appealinmake other alterations the government.to
court; if the matterto superiorfrom the inferior thein all civil cases

wasanother appealone hundred pounds,in exceededcontroversy
hun-threeif it exceededCouncil; andGovernor andallowed to the

Governor andto theto and The appealthe Council.Kingdred pounds,
commission, bycontinuedandfirst established Cutts’sbywasCouncil

Queen time, itAnne’sIninstructions.commissions andsubsequent
Counciland re-the Governora thatof as grievancecomplainedwas
do justice.an oath totakingand decided causes withoutceived appeals
this courtofauthorityTheand taken.An oath was then prescribed

disrelishedbut waslaws,in theclausesbyhad been severalrecognized
de-had beforewho; the Judges,of becausemany partlytheby people

council, nobecausethe partlyofcases, were membersgenerallycided
no suchand becauseofadmitted in this court appeal, partlywasjury
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institution was known in the Province ofneighboring Massachusetts.
The House moved for a of the in rela-several clauses lawsrepeal the
tive to this court; vote,obnoxious the council lion-concurred andtheir
referred them to the Theroyal instructions. House in theirpersisted
endeavors, and warm,the Council in their Both sidesopposition. grew
and there was no of an accommodation.prospect The Lieutenant

session,Governor an toend the and soon As-put after dissolved the
sembly by 2 90,Belk. Hist. 91.proclamation.”

With the revolution a new era was The sover-inaugurated. squatter
“eign idea, in relation to trial by came Junejury,” Onuppermost.

28, 1776, under the of ofplan government 5,1776, they abol-January
“ished the court of in this colony,” The wasappeals preamble&c..“in Whereas,these :words the granting such a ofMultiplicity Appeals

from Court,Court to and Trials consequent as hath beenthereupon,
heretofore in thispracticed hath foundColony, been to promote Litiga-
tion, Suits,to andprotract increase the thereof, toCharges rather than
serve the Ends of in thisJustice Colony. And, whereas, the allow-
ance of Cases,inAppeals, to saidany Court of Appeals, or to the King
of Great-Britain, is the thisdepriving people'of ofColony their great,
inestimable, and inherent of TrialRight by Jury, and a Dooropening
for ofarbitrary Decisions their even in ofProperty, Causes the greatest
Moment.”

Dr. Belknap says, The assemblynew begun their administration—“
by Judicial onestablishing Courts, the same system as before, except-

thating the Court of which hadAppeals, beenlong aesteemed griev-
ance, was andabolished, all to Great Britainappeals were prohibited.”
2 Belk. Hist. 406.

v. Hmniker assumes that inGopp every theperson inprovince, gen-
eral, had law a toby a trialright by jury. It is for usunnecessary to

inconsider this in all,case what sense, if at that is true. The pre-
revolutionary trial, orjury was one inright, criminal,thing and—if
it had an existence—a invery different civilthing causes. No criminal

bycause could didlaw, or in fact, come thebefore andgovernor coun-
cil ofby way Civil causes andappeal. did, were finally determined
where no If injuries ever came. andfair honestany sense wasthere
before the revolution a to a trial inright by this injury civilprovince,”“causes, we have shown its in a fewimpairments particulars,

”“ “which we trust have notfervently been made sacred and in-
violate” by the constitution of 1792. It is that wepossible may have

“occasion hereafter to refer to other Add the auditorimpairments.”
“act, with clauses,its and to thepenal otherprima impairments,”facie

and it toseems us that this of trialpre-revolutionary right by be-jury
comes a minus quantity.

It is that,true when the had less thanentire four thousandprovince
Mason and hispeople, tools—Barefoot and toHincks—assumed act as

chancellor and assistant inchancellors two matters which concerned
474,Mason—and others. 1 Prov. 508.perhaps 502,Pap.

evidence,There is no that I to find,have been able which has any
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showtendency 1692,to that court of ofchancery,the the act ofhigh
had any indeed,existence of 1699, to, or,after the act referredalready
after Massachusetts,this orwent ofprovince under theagain wing
that anything was done it than under the Massachusettsunder more
statutes 1692 inof and 1693. andThe of the councilpowers governor
the two not, Bellprovinces Judgewere as to identical.assume,seems

v. 317,116 Mass. 318.Sparhawk Sparhawk,
Prior to 1641-2 no was known the sover-thing amongsuch squatter

ofeigns this kindas or formprovince any chancery jurisdiction.of
169, 191,Smith’sJudge address, 173, 193,6 N. H. Hist. Coll. 192,

194; 37, 67,1 51, 52, 79, 106, 114,Belk. Hist. 115.65, 76, 100,77,
22,From that this1680, Massachusetts,time until whichofJanuary

province a here,was no as will be seenpart, exercised such jurisdiction
reasons,hereafter. For obvious was untilno such createdjurisdiction

the Cutts, 1681,death his5,of nor until after Waldron vacatedApril
on arrivalplace Cranfield,the of Cranfield4,October 1682. created

courts in the Masoninterest of his and appointedpatron, probably
chancellor, &c. His One oí theirby people.was denied thepower
articles him to theagainst was, that himself andthat belongedpower

<fcc., act, heassembly, byand that in of his solecourts,such creation
;had H.516, 517, N.exceeded his 1 Prov. 556 8commission. Pap.

Hist. in1683-4,Ooll. 385. In to acted ashe seems have chancellor
313,three 8 154,193 312,cases. N. H. 152, 153,Hist. Coil. (21),

814, which316, 15,315, May 1685,317. left the countryCranfield
seems to inhave been Mason leftthe end of Mason’s chancellorship.

1686, inMay, returned in died in Yorkthe of and New1687,spring
August, 1688.

These commissions a of The first—thatwere constitution.species
of &c.establish courts,Cutts—authorized the and council togovernor

clause;All thesucceeding substantially samecommissions contained
but orAllen’s erect anyinstructions You sháll not Courtprovided, —“
office Judicature,of es-established,not erected or without Ourbefore
pecial anyOrder.” There a of to show thatis not evidenceparticle

council, thatchancery theywere the and orpowers given governorto
;assumed to exercise and after thatto Allen’s instructionsany, prior

the and newgovernor council to consent the creation ofrefused to
ofthecourts, or onesupon ground instructions,that these subsequent

a like Prov.character, it to 7changes.made their resist suchduty
Pap. 154, 155.

1688,Under the new order of from the revolution ofthings, flowing
by laws in created1692 both and Newpassed Massachusetts Hampshire

courts of andhigh chancery, general jurisdiction.with original equity
“ order,”For this neither the his councilking gave any especialnor

thisdidnor Inafterwards theirthey approval. consequence,lend
ofof outgreat court in forthwithchancery droppedMassachusetts

existence; wasit nofact,and is a that in that statesingular attempt
hundredmade to such a in for onejurisdictionestablish general equity

ofand that wereyears, 1785,sixty-five though special powers, like
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When thesesprinkled statute-factory.from time to time thealong by
created, 4,000courts andwere had about Massachu-New Hampshire

setts about should a court of40,000 high chancery beWhypeople.
for forkept up former, latter,a for the and not thenearly century

when and aMassachusetts had ten times the hundred-foldpopulation
more wealth ? shouldWhythan New limited andHampshire special

1699, statute,have in if wechancery powers bybeen here thengiven
had a ofcourt ? The fact that no recordgeneral chancery jurisdiction

exists,or other any chanceryevidence to show thattending procedure
inexisted this 1775, fact,from 1692 to and the further whichprovince

record,of councilappears that the and decided that hadgovernor they
no to show that theoriginal stronglytendsjurisdiction, “supposed”

here,chancery was Ifjurisdiction revolution,before the a myth. chan-
cery powers all,were exercised here at it was not by governorthe

which,and council, but atby assembly,general verythe the time to
which alludes, reference,Bell was rules ofJudge reviving cancelling

offexecutions, striking levies, settingoutjudgments, blotting aside
fraudulent conveyances, and relieving against judgments, granting
divorces, and orders andmaking alimony, sometimes,about though

“rarely, relief the thatgranting upon groundavowed there was no
atremedy 508,229, 439, 530,Comon Law.” 4 Prov. 420,Pap. 538,

607, 652,570, 676, 788, ;656, 675, 798, 799, 22,804 7 Prov. 24,Pap.
49, 58, 66, 97,67, 70, 82, 93, 95, 98, 109,83, 84, 112,113, 118,123,
148, 159,152,158, 164, 183, 197, 221, 238, 242,206, 216, 258, 272,

283,273, 279, 303,291, 304, 319, 324,308, 317, 318, 351, 368.
Parliamentary at ofthe bottom thisomnipotence lay jurisdiction.

It matters not &c.,that were notpetitions, always Thegranted. power
doto so was assumed and by assembly.exercised the general The

auditor law cannot thatrest which had noupon existence. We are
thataware the andgovernor council sometimes acted as a legislature,

“ star-chamber,”sometimes as a sometimes as a supreme ecclesiastical
tribunal, sometimes as a a courtgrand jury, sometimes as of pardons,
sometimes as a of andcourt often exercisedbankruptcy, despotic

But ofnone these them a ofpower. things chancery.made court
If the constitution the to a inright causes,trial civilgives jury

thewhere was notcontrary in this before the revolu-practised province
tion, here,and if chancery had whyno existence would notjurisdiction
the thereto be to asparties jury trial,entitled a ParkerJudge decided,
as much if suchtheyas would causes had never existed until since that
time ?

6. But it is that if auditor isoften the lawsuggested unconstitutional,
it has been made constitutional the for half aby acquiescence century.
The supreme Baker, ante,court in Francis v. have answered ob-that

“:jection The fact that ofconstitutionality acts,the similar long ex-
inisting states, has not is aother been fact whichquestioned, cannot

isdisregarded. fact, however,be The not decisive. An unconstitu-
act used,tional which is not too often and which when used works

In ourwell, may be tolerated without question. state,own the act
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many years,was in force1844, whichin ofthe Digestcontained
wasthat itfor reasondissatisfaction, probablythelittle or nocreated

strongly objected.”partyin case where eitheranyseldomvery applied
thenot, question, speaking,had ours settledif that courtBut —when

which had existedv. a ofSherburne, species legislationofin Merrill
cen-anearlyforin substanceof governmentunder various formshere

of 1792.constitutionwas under theof whichyearstury, twenty-seven—
thatsoundany principles,be onNor could itsay, pretended,They —“

twenty-sevenfor the lastifthem,tousage uninterruptedthe pass
andthe letterbothamount to a justification, providedwouldyears,

charterthem. Thatof our forbidthe written charter libertiesofspirit
1 N.Sherburne,v.of land to us all.” Merrillthe law theis supreme

H. 217.
“ from theallowedwasanUnder the colonial government appeal

Dur-and council.cases,in to the governorcertainordinary tribunals,
of lawcourtstherevolution, beyondthe of goingthe same practiceing

took, theunder con-it; and the form whichredress was continuedfor
‘ restor-of the1784, legislature,of was that of a actspecialstitution

him a newis, givingas it was called—thatlaw,’the to hising party
finalto its decisionhis had comein the court after casetrial superior

Plumer 170.of law.” Life ofordinaryin the course
actthat ansucharguedv. Governor PlumerGilman,MoIn Clary
incourt,of the superiorAt the termunconstitutional. Septemberwas

Farrar, someOlcott,Dudley, andJ., JJ.), uponO.1791 (Pickering,
wereOtherunconstitutional. decisionsor other the actheldground

ofBut it did not the currentchangeother way.made theafter-wards
with them. The pre-The was besetlegislatureapplications.these

areWhereas,22,1808,to the act of December says, petitionsamble —“
afor the toCourt, restorationto the General prayingoften preferred

; Leg-is not burdensome to theonlylaw which mode of reliefcourse of
individuals,toalsoState, extremely expensiveand the butislature

saidfrom the holdingdistance ofplaceoften live at a greatwho
Court.”

hadof1819,as and both branches the legislatureas late 1818Even
“ law,” of&c. Theon restoration to purposecommitteestandinga

legis-in the of thethe courtsuperior placeact of 1808 was to putthe
on beforeThe suchhearingsas to such petitionslature applications.

oath.were heard underThe witnessescommittees were public.these
of thatthe Titansbywere heard their counsel—oftentimesThe parties

of casesSmith, and like. The merits thePlumer, theday Mason,—
were re-Manydiscrimination. applicationssifted with greatwere
v.a re-trial of Merrill Sher-the act forDaniel Webster wonjected.
inthat act Sep-The court set asidebody.such a superiorbeforeburne

us,that seem totember, may1818. clear doctrineHowever —Ashuelot
387, asN. was far from consideredbeingv. 52 H.Elliot,Railroad —it

of withdaythat criticised that decisionthen. The newspapersclear
thatsignedand Governor Plumerbitterness.freedomunexampled

he thearguedthat as counsel had oppositehad not forgottenHeact.
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andman,in He an able as conscientious asview 1791. was he
man whose would not him toscrupleswas able. The permit sign

divorce,Dyerbill never thegiving Mary signedthe a act which
in v. without inbelievingthe court set aside Merrill Sherburne his

heart that it was constitutional. Mason defended its constitutionality
andAtherton,before the court. Sullivan and other lawyers but

noted, legislaturelittle took the same view. Theless received the
alone;In this were nottheywith Am.opinion incredulity. —see

Rev., 1875,Law On JuneJuly, 750, 24,751.pp. 1818, they put
“: Has ato the court this the toquestion legislature right grant

ifnew trials in and in what ?”any case, so, cases The three
a of in v.judges Sherburne,enclosed the Merrillcopy opinion and

that all in its ofstated concurred statementthey constitutional princi-
though Richardson had unable to inJudge been sit thatples, cause,

of that wasTheybeen counsel. assumed it for thehaving court to de-
cide under what circumstances it would be to angiveproper answer to
the of the of thequestions other branches government. They refused

“any answer,make furtherto for the reasons :following But it would
be to foretell that the andimpossible among complex ample subjects of

arise,not inlegislation, cases where statutes relationmight to the con-
individuals,of which haveclearlycerns been adjudicated, would be

It deserves thatremark,,.also,warrantable. neither the opinion nor re-
to ofanysolve extends cases or other proceeding, onprobate, which a

haddecision not been made the ofat time thejudicial interference of
the legislature.”

Plumer, Bell,That Governor Governor Judge Woodbury, Webster,
others, andlawyers,and were able had no thought that the auditor

was in of constitution,act violation the is conceded. But the court
in mind,must bear that thesubstantially whole ofbody constitutional

inlaw this state has grown since that time. Prior toup the revolution
asmatters, seen,in we have tonon-political thesubject theoretical re-

of of hisnegativestraint the the orking, governor, the general as-
inhad assumed andsembly general exercised the omnipotent powers

Britishof the revolution,The for the timeparliament. being, made
creature ofeverything legislativethe the Forpower. yearsover forty

laid allafter that the theirpeople grievances before the general court
redress; infor numerous instances the Journals of the House,—see

It was then the of last resort,1791-1793. court ofboth law and of
lawyerfact. No first-class ever sat ofthe benchupon the superior

before Jeremiah Smith. For more than acourt century the judges
lumber-men, merchants, doctors,had been broken-down ministers, and

hucksters, and then lawyer.with now a poor Chief-Justice Dudley,
Charlestown, Jeremiah Mason’ssendingat demurrer to the jury, upon”“ “that such was agroundthe law cussednew-fangled cheat,” and

“beany rightsother course would fatal to the ofthat the jury,” illus-
;in its forsystemwhole best Dudley,trates the estate though illiterate

an andman, yearsno was able for twelve chief oflawyer,and our high-
;The bar was and able butest law court. small under such a state of
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andchaotic,a chaos—not This volcanic,tlie law was a science.tilings
unfavorabletransition onr inof was theperiod history degreehighest

to like thateducation and and a new sciencelegal science, especially
“ ofauthorityof theconstitutional law. Neither noracquiescence,”

in v. Sherburne.great names, act Merrillsaved the unconstitutional
v.Why they auditor in Perkinsshould now save the act Scott?

to suit. It concernsThe is here the aquestion raised between parties
them Tlie defendantand the of alone.judicial governmentbranch the

inis taken this ex-no fault not He hasbecause he was born sooner.
forat is no theception safetythe earliest moment. Therepracticable

men, time,of are torights of if its sworn ofbecauseguardians, lapse
allturn aside remit us tofrom the of the andplain constitution,path

chaos.
1875,Bouton, 10,historian, in an-Julyhis ofstate in letterThe Dr.[Note.

much histori-chancery, recitingswer to our in a of afterinquiries relation to court
1692,matter, amongcal that the enacted in es-says, things,other unless law—“‘ trace,evidence, ortablishing exception,a court of be an I find nochancery,’

court,record of a as from court of a court of reliefappeals,such distinct the [Mason
andsupremeas and a of of which the Governorsitting chancellor], probate,court

add,may everycouncil the that we have examinedwere sole members.” We
authority, toprint manuscript,whether in or which he refers.]

and referees toIII. of auditorsauthorizingstatutes the reportsThe
character, yetin are inci-evidence,be in substantivegiven though
the court to send causesdental to the main whichprovisions empower
the onesstand, consequentialto If the mainthem. cannotprovisions

formal, andare twocannot. In v. Senniker there decisions—oneCopp
out-authoritiesmainlythe former is uponother informal. The based

is,first thatThestate,side this latter mainly reasoning.and the upon
ahis to triallaw a willa is constitutional which drives againstparty

chancellor,abefore a where the same ishybrid person jury,inquisition,
; the second is,in andand court of law—a tribunal unknown 1792

that is it a theunconstitutional, uponthe law so far as imposes penalty
&o.fee, (inThe appeal,of the of trialright by juryexercise jury.

as of thethey had no in are illustrationscase existence cited1792),
If sound,one isThese two decisions cannot standprinciple. together.

should termIt is that the statutenecessarythe other is unsound. not
itsIf a penalty,it a or fix a amount. in substancepenalty, precise

is if theenoughItname, and character are immaterial.form, kind,
as andstatute, case, aany penalty,in particular operateswhen applied
a man to a hear-fall with statute. Drivingthe rules of court must the

“is a toonlyhis will a tribunal not wearinessbefore suchagainsting
and itsthougha in timeflesh,” necessarily expense,the but is penalty

a courteach case. Is notwith the circumstances ofmay varyextent
? Can a juryof of a trialconstitutionally machinery jurya thepart

a at samesense, had,a without court thein betrial, constitutional
the abolishits ? Can legislatureto dutiesdischarge appropriatetime

court of lawcourts, ajuryand make eachconstitutionally supremeall
have whereby? a lawthey passedand constitutionallyCouldchancery

could the constitutionalcase,in the have decidedthe jury, present
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dualit include thequestions raised ? Does not theby rightjury
sense, they existfunctions of court and ? In cana constitutionaljury

legisla-when ? Can theseparated any more than the Siamese twins
ture that for tensay the cannot a for two orjuryhave trialparties
years ? do ? Ifthey by they directlyCan do indirection what cannot

”“the trial, theyhave the a can fetterparties right to speedy jury
vexation,that right by them with and ofburdening the delay, expense

trial,another ?before can that Ifthey exercise theright legislature
can byburden them them to one not send-by sending whyinquisition,
ing them to ten, or a ? is tohundred Where the constitutional line
be are limitsdrawn—where the to be fixed ?

Though there are some which look the other way,seem topassages
we are unable to make less of a of the courtthe ofopinions majority
in v. Nenniker than this: the act is to be overthrown asOopp referee

butunconstitutional, the auditor is to be saved. the latterAgainstact
we protest. In a sense,constitutional it is than themore objectionable
referee act. The of trial in theright by exists class of causesjury

auditors,which may be ifsent to it Theanyhas existence. penalties
imposed the auditor inby delaysact are distinct. The such trials are
notorious. If either to auditor,.herefuses to trial theparty go before
forfeits his of trialright by andjury, againsta nonsuit or default goes
him. If is plaintiff,he a and togoes trial, and a is madereport against
him, three arepenalties the exercise of hisimposed constitutionalupon
right: he must bear trial;the of the mustexpenses he thepay pen-
alty of him; and,the toreport against he thewhen thegets jury,

of the whichmake-w'eight the must until it isreport, follow over-jury
thrown, defendant,is tied like a his If hemillstone to neck. is a and
the him,isreport adverse to he must bear the burden of the expense
of a trial. He must togo trial with a millstone in ofthe hands the
other himparty ifweighting down, and, beaten, must the cost ofpay
the manufacture of the instrument of his destruction. But the consti-
tution has confei'red no topower by forcing delay orcompel parties,
otherwise, to their causes a court oftry before conciliation. That in-
strument is a ofnot bundle If a canfarces. cause be sent such ato
court (as they have will ofrepeatedly been) the bothagainst parties,
or upon the motion of other,one theparty against will of the a penalty
in ortime is ormoney one both.necessarily uponimposed

Norris, for the plaintiffs.

Is law,the ofprovision the auditor themaking report prima facie
evidence to the ?jury, constitutional It is a thatbeyondfact question,
it has in enforcement,been and for inforce, the most active forpart
over half a century. It has been of accounts stated be-taking reports
fore the all our lives Great andjury long. lawyer’s grownhavejudges
old and died here in its time. Courts remodelled,have judiciariesbeen
overturned, and isour General Statutes all twice revised. It no

to our itsstranger all of titlebut two them withreports, antedating
lyii.VOL. 6
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nonetocame beand, questioned,in the until the referee lawdigests;
constitu-it in conflict with theof the wasever mistrustedprofession

beenhas to some extenttoo, bytion. all trialyears, jurytheseDuring
ofworldand of thisits Amidlosing the perversity progressprestige.

libertiesto save theirours, men have driven to variousbeen expedients
ofworthyis one of them. isbyfrom Trialusurping tyrants. jury It.

of re-mandatorya clausealso, ourremark, that constitution contains
in town-convention,in but enacted openvision. It framed closewas

seveneverykind of birthits own a newon motionmeetings, receiving
“ from thespeakfrom the same Constitutionsyears town-meetings.

auditor? As theof their does ours fromtime When speakadoption.”
constitution,of thelaw has had the sanction of seven such re-adoptions

“ itconstitution,”and thus into a of unwrittenhas itself sortgrown
“ acqui-as on of generalbe defended on that as thatmay ground, well

escence because of its convenience.”practical
com-statute,It odds this the ofmakes no whether be childprovision

ofboundsmon it not thelaw, here, beyondor equity, provided go
moreanyit to beand Nor seem me toequity common law. does

than of atestimony partythree five minutes’making or prima facie
Itcontrary.toevidence of his in the absence of theeverythingcase

ofnature thethe varies with themay be said evidence of these reports
con-orfrom, nearly quiteit in casestribunal emanates somebecoming

forclusive. of and thetestimonyAnd so and may parties,does the
direction;in the samesame reason. other statutes tendingWe have

them, com-court,no unlesstrust,and this ofwe will disturb pioneer
“ fetters of or ofby history.the clearpelled logic,” by light

Baker,But Francis v. athe defendant some fromderives comfort
at thatcase decided in Rhode Island. And first view caserecently

not; are for-seemingseems to stand in our but its obstructionsway
more modernmidable. Rhode Island’s on the is muchsubjectstatute

“thatthan is the ofours, rightand so her constitution. It provides
ortrial is remain inviolate.” It has no limita-by qualificationtojury

and common lawtion, was,the in that whether thecasequestion
;no such andhad been violated. Here weright questionencounter

claimed, in ourhence, way,all that is is not be-thatgranting opinion
ourthe road is still us to in under limitation.cause for comeopen

But that than a choicedecision is in terms on no ofput higher ground
a in and the contin-followings longbetween recent one stateopinion

in theytwo others. We think it a choice made.ued practice poor
at or no weightBut and it is to littlemost, best, choice,but a entitled

authority.as
forAnd when we turn to v. a forcible presenta-SomersetPlimpton ”“ “ onof their we find the aargument.” argumenttion predicated

amuch theirs as to cause ofours, and, action,broader than orstatute
orakin here there.hardly all,not nor at to the onegermain, pending
; theirs,and vouchersOur action is on mutual with accountsdealings

“ the one theon book notes and checksandaccount, with divers
” “ highway.”from defectiveargument is made foron, damages
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“And inmany which,cases bythe concedes that there areargument
be had even inlaw,the of trial cancustom the common no thejury

”;common-law the doctrine of v.courts Whitwellclearly recognizing
“ an officer atWillard, 216, may1 Met. that an be either’ lawauditor

court,or in too, madeIt a divided overequity.” bya decision awas,
dead itsone case sole estate.statute.that left few and thisfriends,

Our bycase the tacit ifobjection, consent,went to auditor without
not Islandby the in Rhode held that thatagreement. courtAlthough

ordifference,makes no think an consent towe that be-agreement go
fore a tribunal for to an oragreement consenthearing ought imply
to all findings.submit to How else needthe known effects of its there
be to anany the in till after adverseplea case decisionjurisdiction any
on ? anythe merits can cure ?or, a defects Whatgeneral appearance
are laws, court,laches in if take hisone into the chances be-may come
fore a and in ofthen arrestjury, judgment?to theplead jurisdiction

IHere that theperhaps plaintiff’sto counselought stop, suggesting
has a side,made able weakenedvery byon al-argument my perhaps

it,lusions andnow then to or some members ofcourt, by waythe of
“ suggestion.” reallyBut his he aims atattack is a What arefeint. the

”“ andprospective referees,distinctions to run auditorsbetween and
“the to made of theyuse be their far as both go,”So hereports. says,

“of someaning, course, far as the two statutestogether, oc-they go
the same And therecupy ground.” far,So need be noso distinc-good.

“ lurks, iftion on this onground,” anywhere,thatbecause ground
“where do notthey Auditors state accountsgo together. only between

“parties.” law,Referees triable abydecide causes by jury,” and
“ of not beforequestions fact, law, by jury,”aby triable theinvading

then,auditor’s distinction withHere, is a aprovince. surely, difference.
But ifeven these or fall we fortogether, gostatutes must stand them

We thinkboth We believe in them both. neither ofstanding. them
“alarm the in inneed best friend of trials. casesExceptjury which”it has been heretofore and be amayotherwise used practised pretty

It thatexception.broad is itself evidence conclusive some such cases
this,Andexisted. What counselthey were is the question. says, we

bound to veryare Butprove. respectablethere are authorities the
“way.other Acts of legal.”the arelegislature prima Rich v.facie

Flanders, 304; Jenner,39 N. H. v. 10 Ind. 70. But theLafayette
ease,of is well as our ownburden settledproof here, just cited, says

“ invalidityno statute will be unless its bevoid, placeddeclared beyond
““ and andall usedBy cases,”reasonable doubt.” practised,” is

;forms of and ameant action and of whenproceduremodes “case” is
itfound how was otherwisewithin the no matter used andexception,

do for all the jurywe with it as we right.practised, may please, And
”“ It beginsof time.heretofore covers an withindefinite space the

“counsel,timeconstitution, byand runs back to found whenthe neither
causes,injurytrial civilbyfor the ofreally caredparty right except

“ times,”from thein And earliestrelation to real estate.” lie says,
“ the of references.” He is right.files the court swarm with Sofairly
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it over con-extended,far as has andown examination been wentmy
firstveryhas At thesiderable he not overstated the result.space,

act thenin anconstitution,the under our presentsession of legislature,
“ ren-review, trial,one or new aftergiving judgmentpassed parties ”” “ iscourts, on of refereesdered in the various judgment report

is theincluded. What was these beforegiven judgmenteffect reports
the; ofin thereal and this to be answeredquestion question lightis

pre-has thecited,authorities that an act ofjust legislation impeached
re-ofof in and is the rulefavor,innocence its to be triedsumption by

ofall itsmoving nullity.reasonable doubt
groundIn v. is on theSomerset, argumentthe whole basedPlimpton

is as the com-that their of trial the same that ofassumed, right jury
to, trialmon law. It the the amay by syllogism: right jurybe tested

,act ofby anyin state the same that common andright law,that is as
in ques-is thelegislation rightthat unconstitutional: actimpairing

therefore,as to in thattion, the causeapplied question, impairs right:
untrue, thein so it is Eitherfar, unconstitutional. premise proving

Our billthe to here.conclusion fails. claimsNobody major be true
;authority hereisnotion,of excludes that hence that case norights

it,frombench, retiringand most the of that thengreat light justlikely
hesi-decision,inwho made the but took no theruling partproforma

“ de-in to a goodon the same for he confessespremise; private,tated
if oflatitude, legisla-of in thedefiningnot ofgree liberality, powers

andby not,jurytion over what shall be tried and what onescases
argumentwhat limits to such trials be With us themay imposed.”

bytrialare of torightstands: certain forms of action entitledtested
that effecta hasand that is void: actany denying right givenactjury,

hence, forth, putsAnd thisin a in far the act is void.given case: so .” ““ riversea test brother’squestion, myus out to on the historical —“ muchfloods,”its must lefttime,” prettywith and beof ebbs —which
windofcourt for Nor need take the risk eithernavigation.to the we

validityof thetide in such a the evenor beforevoyage, presumption
thissurface ofis found on shoreof client is theEnoughour impaired.

“ ourus ontroubles,”of aided the of the toby putsea spirit age,
reform.in ofway legaltheany stumbling-blocksagainst castingguard

“ be heldshallare reminded this of procedureWe that method
idolati’y;it intotaken runGranted. But care must be lestsacred.”

whoto orought legislationno construe organicbecause one ordinary
“ goodthe publica to the such laws ashobby Makingwork.rides

legislature.theis a bill of onrequire” duty rights enjoinsthemay
ofeyesface andthat this in themagnified,one claims officeis to beNo

weandtogether;of trial. Both are to be construedjuryrightthe
theofnot fed the expensea to insist be atright that one shallhave

a liberal con-if onother, and that shall occasion haveeach, be,need
struction.

and,advance,a inare eachstageBoth statutes under consideration
workedtrial, andin has had a longthe direction. Onethink, rightwe

or awell; millstone, life-preserver,and the other turn out awhether
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about of of to solvedlitigants,the neck is a bequestion probation by
legislative and notdiscretion, by construction.judicial

do setCushing, C. J. I not think this to be aside.oughtreport
The affidavits that as totogether satisfy any objectiontaken do not me
interest or is furnish to foroughtbias made out winch to reason the party

the I torecusing oughtauditor. Neither do think that the be setreport
law, called,aside on the that the auditor so is unconstitutional.ground

I understand to of statutebe, partthe that that the whichobjection
makes the of tothe auditor evidence be used before thereport jury
is in violation a trial byof the constitutional to Thisparty’s right jury.

is isprovision an of the statute. It to dis-integral part impossible
pense with that forthat and leave which send-provision, providespart
ing causes to auditors with the and force which themeaning legisla-
ture intended it.to If the auditor’s to thegive go jury,cannotreport
the. court the ancannot send case to auditor.

This taken,I think it clear that thebeing so, must be if atobjection
all, at the of thetime reference. The cannot be toparty permitted
lie andby take his chance of andgetting then,a favorable ifreport, he
is not it,satisfied with itcause to be rejected.

I also hold, for reasons in in theassigned my dissenting opinion
ofcase v.King thatHillsborough term, 1876,June the isHopkins, law

not unconstitutional.

Ladd, J. The historical of theresearches defendant’s counsel ap-
topear leave our information with to the oforigin the auditorrespect

law in this statute,state about where it was As abefore. its first ap-
pearance, ;asso far now itwas in 1823 and wasappears, then enacted
in pursuance of the recommendation inBell,of Governor his message

“of the year before, that on thisthe law be amended.” Itsubject
is conjectured that there kind awas some of statute on the subject
in lost;existence at that istime, which now and it is said that the
language by givesused Governor Bell countenance to that conjecture.
It has also been that Bell referred to theconjectured Governor com-
mon law, and the of andpractice the courts thereunder: the failure to
find any prior statute, either published mayor beunpublished, thought
to give countenance that mayto Further examination set-conjecture.
tle the ;matter or farwayone the asbut, regards questionother so the
raised in case,this do not it makes any greatI see that difference
which be is that in act of 1823supposition It certain the noadopted.
allusion is ofstatute,made to and the an auditorany reportprior
has always that time admissible as forsince been evidence thelegally
jury to consider in cases its terms.coming within

If there was a or1823,such statute to either before soonprior passed
after the ifit would furnish almost notconstitution, quite conclusive evi-
dence thethat of trial matters of inright by arisingin accountjury,
suits at law, toall,was understood not to exist at or onlyeither exist
in this modified form. If shouldstatute, naturallythere was no we
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to findcourts,next turn the ofpractice expectingour attention to the
is,there construction.the same kind of evidence—that contemporaneous

found,if as the defendant’sRut no andstatute no are to bepractice
otherlook to somehold, then,' course,counsel to of mustseems we

dark.for or in thequarter else decide thelight, question
themaintains thatIt on whomight one,be said that it is incumbent

mat­trial, involvingof in causes1823,allowed actqualified jury by the
constitution,of trial of theters is an of theaccount, juryinfringement

and untrammelledto show that a in such cases,trialjury unqualified
evidence, was mat­the should beby that the auditor’sprovision report

constitution.ter of at the of therightabsolute the time of adoption
ofof the majorityBut at this we with viewspoint are confronted the

; and it iscourt, N. H. 179­Henniker,this as in 55v.expressed Copp
and notstatesaid that the the of thehistory of provincejurisprudence

“ used andonly practised”fails to show that a trial uniformlywasjury
onshow,doesconstitution,in or butany case class of cases thebefore

Thewashand, upshotthe other that true.affirmatively, contrarythe
that theit, onlythe if show notof I understand toargument, being

butuntenable,anddefendant’s claim utterly groundlessin this case is
forwrong,that the v. Henniker wereof court inmajority the Copp

nowere casesthe and that therebroad,same reasonsingle, sweeping
the andhave useanyof in which trial be said to beenby jurysort can
the solemnso to whichconstitution,the and no casesbeforepractice

shall beright keptmandate of that that theinstrument enjoining
sacred could be applied.

court;out ofIt seems himselfclear that the defendantquite argues
was no class ofif, our therehistory,for the ofduring period provincial

ofmatter legalin which claimed asbycivil cases a trial could bejury
somebodyit ofbymust follow that theright, gracewhenever —the

council,and oromnipotent governortheprovincial legislature, judicial
such char-be ofmight justthe court—such trial was that trialgranted,
as mightacter and such and characteristicsof attributespossessed just

caprice by whoseor thoseinterest,be dictated the the the ofby opinion,
constitution, byit thefavor was allowed. And that so beforebeing

sobe after-that it continue tothe of instrument wouldexpress language
; inestablish,when andgrantwards and the undertook tolegislature

egregiouslysoany case, a the of theright which framers constitution
form, tofix, subjectto it in suchtheyfailed ofmight, course, justgive

asandburdens, theysuchjust restrictions, penalties,limitations,
fit.saw

which1792, under we1784,The constitution of as well as that of
and“Inlive, that all concerning property,now controversiesprovides

inin which itin all suits between two or casesexceptmore persons,
ahavehas been otherwise and thepractised, partiesheretofore used

shall be held;to bytrial and this method ofright jury procedure
as relate tosacred, and suchunless, arising high seas,in on thecases

tohereafternecessaryshall think itwages,mariners’ the legislature
thatto showit.” Bill Art. 20. A argumentalter of seriousRights,
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this in of meanssolemn declaration our itrights somethingbill —that
declamation,is not a mere of and withouthigh-soundingpiece turgid

state,force law foror as the of the the thateffect reasonsupreme
inwhen it no cases it hadwas uttered there were which not been there-

thoughttofore and aotherwise used doubtless be novelpractised—will
But, unless defendant’s is to beproduction. the case decided against

him in the whichthe taken hasupon argument, beenground urged
counsel,us it toupon by necessaryhis seems notice the some-briefly

iswhat on which thatstartling proposition argument based.
think,It Imay assumed,be that those whosafely drew andup

the constitution entertained the honest belief thatadopted they were
in athat instrument than wellplacing something'more rounded period

of With the ofempty verbiage. judicial history the mother country
them,for the last and a before with allhalf thecentury details of the

fierce and between andthe theprotracted struggle people Masonian
in andminds,fresh their with the eloquent and almostproprietors
of Sir Bl.William Blackstone Com.poetical panegyric (3 then379),
world, ears,in it islately given to the theirringing reasonable to be-

bylieve that a towere stimulated secure tothey purpose the ofpeople
the interference orstate, beyond legislative control, the benefits and

systemof the the greatwhich commentator soadvantages brilliantly
and to and theirthemselvesprotect posterityportrayed; against the

and mischiefs which admonished themhistoryevils were tosure follow
of thean infringement right.

assumed,It I that trialmay be the was ansuppose, jury established
ofright British before the earliestsubjects long settlement of this state.

Mr. Einlason It is that it is theprobable mostsays, ancient ofpart—“
and most deeplyour the ourconstitution, consequently rooted in ear-

Hist,Note to 3 Reeves’s ofliest institutions.” 302.English Law In
3,Plymouthof the council ofthe charter it(November 1620), was

“ All who inhabit inpersonsthat to saidmay go colony, andprovided
all the ofchildren, shall have liberties free- denizenstheir and natural

insubjects, as if born and Inresiding England.” the grant by the
of and Mason,to of what wasPlymouth Gorgescouncil called the prov-

a10,of was1622), carefullyince Maine covenant inserted, as(August
“ the Sr. andfollows: And said Eerdinando Gorges John MasonOapt.

for their andthem, heyres assigns, theydoe further covenant that will
ofin the saidsuch lands andgovernment porconsestablish islands

them, and same will from time tothe time continue,untogranted as
as as to the laws andmay be,shall be neere ofagreeable, customs the

of In of Newgrant byrealme theEngland.” Hampshire the same
7, 1629) saidto Mason The John(Novembercouncil Mason doth—“

andhim,for his heirs thatassigns,further covenant he will establish
in said of lands andthe islandsportion grantedsuch government unto

to continue,and will from time time ashim, agree-the same shall be
andbe,as to the laws customs ofable, maynear as the realm of Eng-

Cutts,John first presidentland.” In the commission to (September
some ofafter with minuteness detail the18, prescribing1679), duties
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findwerecord,”of tlie and council as a “setled Court ofpresident
“ cases, judg­this : andSo forms of in suchalways y*ye yeproceeding

Lawsment to be as to yebe consonant andthereupon given, agreeable
and of this Our Realm and conditionStatutes of as stateEngd, y6 prent

our circum­aforesaid,of within limits andinhabiting ye yesubjects
em­commission, wasCranfield,stances of will admit.” hisye place by

“ erect, manyto and courtsconstitute, establish such and sopowered
of and andjudicature plantationwithin the saidpublic justice, province

necessaryyourwithin as and think fit andyou shallgovernment, they
civil,ascauses,for the of all asdeterminingand well criminalhearing

25, 876,to N. 437.9,14,law and 1 H. Prov.according Pap.equity.”
was, guaran­It the Masonian furtherlitigation thatperhaps, suggested

events, in thewithties to the of trial At allrightrespect by jury.
“ Enactedact 1692 find this And it furtherjudiciary of we section : Be

shall beaforesaid,the That no ofby Authority Right propertypersons
of factof the aforesaid courts mattersany determined, whereby Except

acknowledged,theare either or beacknowledged by parties, judgment
unlessanswer,the fault for want orbyor defendant’s ofpasseth plea

asbe found Yerdict of of theby neighborhood,the fault the Twelve men
init of Law.” This as observedought Right by act, Coppto be was

the186,v. N. H. wasHenniker, substantially by judiciary55 reenacted
in forceclause,of which contained no and remained1699,act repealing

1776,in andrevolution,until the and was reenactedsubstantially
in 1785.again

“ theobjectin directOne of the andinjuries usurpations, having
which wasStates,”tyrannyof an absolute over theseestablishment

Third Independence,the the ofcharged George by Declarationupon
a for-with others to us towas, jurisdictionHe has combined subject—“

hisand laws :by givingto our ourConstitution, unacknowledgedeign
'* ** Eor: deprivingassent to their acts of pretended legislation

in of benefits of trialus, many cases, by jury.”the
of theIt will be contended that when the framers constitutionhardly

andin had used prac-of cases which it been theretofore otherwisespoke
been despoiledmeant cases where the had theretoforetised, they subject

;king norof theof and tyrannyand the thedeprived right by usurpation
casesit meant wheretheywith reason be claimed thatany greatercan

theroyal governor,had been lost the of theby usurpationthe right
incapacity,of or thelegislature, ignorance,interference the provincial

incasesexcepttoThey clearlyor of the courts. meantcorruption
andand practised,it had been theretofore otherwise usedwhich legally

in plainandin which it had been otherwise used practisednot those
of the citi-rightlaw, in defiance of theof and andderogationviolation

constitution, andhim the Britishas established and secured tozen, by
1692.defined the ofbylaid down and actprovincialplainly

the defend-the ofindustryThe and whichirregularities usurpations,
lawmunicipalin the administration of thecounsel lias discoveredant’s

righttheto conclusion thatdo not lead mind themythe province,of
constitution, anyis in theany case,trial notby guaranteed, byof jury
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inmore than the and of the thetyranny denouncedusurpations king,
If aDeclaration of to pro-lead the same conclusion.Independence,

vincial be no imme-functions, therelegislature mightusurped judicial
a of;diate at hand but would notremedy repealsuch beusurpation

1692,the act of to surren-and the anynever showed dispositionpeople
der the right act, strongersecured to them that as well as theby by
guaranties of which inheritancelaw,the common theirs both bywas

by charter.and
This is thisshow, think,to as I that the court cannot decideenough

question against the defendant that the constitutionupon groundthe
does not inand the of trial case.really absolutely anysecure right jury

is,is,The then in casesquestion whether matters of account—that
which come within of law of 1823—a trialthe terms the auditor jury
was the use and constitution.legal before thepractice

There are : thatfirst,two which will notthings be deniedprobably
long before the of the constitution and ad­adoption the investigation

ofjustment accounts had andcome to be matter of well understood
and,;admitted equity second, of Mars­jurisdiction that until the case

ton v. Brackett, 336,9 N. H. in 1838,decided it had not been intimated
thisin orstate, else,anywhere bythat there was a of trialright jury

in equity I venture to that if a ex­proceedings. say rightsuch «ever
isted in state,this it was after and not before the observation of Chief-­
Justice Parker in that take,case. It is not in Ithe viewnecessary,
to inquire whether that observation established such a. andsingular
anomalous indoctrine this state or not. It is that to thatenough up
time all the books and cases, wherever the common law areprevails,
the other way. It adds very little to the one orargument, way the

see,other, so far as I can whether in factany court ever ex­provincial
ercised chancery use of forms ofpowers, making usuallythe proceeding

for thatemployed in and thispurpose England, latterly country.in
Nor does it to be ofappear much Bell wasJudgewhetherconsequence

“said,when inright he v. N. H. thatPierce, 512,Wells 27 asEquity,
a great branch of of.the law their overcountry, brought bynative was
the and hascolonists, always existed as of law in itsthe commonpart

” 1692,broadest insense New and that the act of es­Hampshire;
the and wastablishing governor council a court of neverhigh chancery,

; orrepealed whether Governor when, thirty-two yearsBell was right,
inbefore, his to the he inmessage legislature, quotedmade the remark

“in v. Henniker, Our inp. 211, viz., ancestors, whoCopp adopted
the laws thatgeneral of from as thecountry theywhich originated

basis of code,their omitted to introduce into that of thepractice part
system which to at somepertains chancery jurisdiction.” Suppose,
period after ofadoptionthe the the act ofconstitution, and before
1832 court, theconferring thegeneral equity powers upon supreme

hadlegislature court a branch ofgiven equityto the isolatedsingle
forjurisdiction specificand that of thedecreeingpower, as, example,—

contracts,ofperformance chancery bywithout it a court ofcreating
andname, chancerywithout that of the forms of pro-providing any
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seenotdone,should I doceedings be : if such a wereobserved thing
how it can be make suchmight provisions,doubted that legislaturethe
with the reliefwhichto the mode of the factsrespect settling upon

trial were; if asought and,as thinkdepended, they jurymight proper
andthat limitationsprovided, tidal to suchbemight granted, subject

qualifications as to them and just.appeared expedient
theIn whetherthe it makecase what coulddifferencesupposed,

had everequity to of a contractpower enforce the specific performance
state,been be-in or theexercised theby tribunal, provinceeitherany

fore or not in the province? If it a norwas never used practisedpower
before trueform, applica-the to theconstitution in then determineany
tion in the billof usedthe asterms “heretofore used and practised,”

rightof the newrights, we with tomust to the common lawgo respect
and a caseit not bepower conferred;thus we find toand, that,doing
in constitu-which it had theanywherebeen used and beforepractised

does nottion, to Whya as matter of right.have trial by jury legal
this accountsofauditor law ? The investigationto thereasoning apply

didwas a trial by jurybranch of in which a ofrightequity jurisdiction
in suchnot trialexist. for a juryWhen the madelegislature provision

suchofcharactercases, could fix and determine thewhy notthey
it should belimitationsand under whatupon what conditionstrial —

had, as as in ?well the case supposedother
correct;It isthis viewprobably is not of demonstration thatcapable

in thebut I think it is theby long acquiescencestrengthenedgreatly
the barofauditor to memberany livinglaw. Without disparagement

thein uponthis directedstate, legal scrutinyit that thebe saidmay
mustearlyauditor and in its operation,law at its first appearance,

refereethehave that which metbeen withequally searchingacute and
haslaw trial by juryof of1874. which the rightThe withjealousy

moreanybeen in this stateand increasedwatched has notguarded
than in half century.for the pastother law worldof the commonparts
Unless auditor’s reportthe thelaw, making primain thatprovision

familiar,that wassomeevidence to the stood upon groundjury,fade
it seems in-and of lawyers,admitted to thatby generationbe sufficient

unchallenged.to passconceivable that it should been permittedhave
“ That whenThe aconstitution provision,of Vermont contains

inis aaany joinedissue offact, jury,of cognizancefor theproper
tooughtcourt whichbyof triallaw, jury,torightthe have aparties

state,thatbe ofheld an statute1, By earlysacred.” Part Art. 12.
to the actionminute and with referencemadedetailed areprovisions

defendantof if thecourt,inentryaccount. such actionUpon the of
to ac-nottrue, oughtshall hewhich,in beingplead anydefence plea

againstbe foundverdictcount, it and if themay be tried aby jury;
thatconfesshim, or,or if appearing,the defendant shall not appear,

shall render judgmenthe courtto account theought with the plaintiff,
rendered,that account shall behe do toaccount. When judgment

tomenand disinterestedthe court shall or more judiciousoneappoint
Thento the parties.accounts betweenhear, and theexamine, adjust
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it a andprovides notices, the of rendi-hearing, &c., report,for return
theif cause be shown tocourt,tion of the noby justthereonjudgment

; Thereshall be final between thecontrary parties.which judgment
cases,is the of whetherno trial in suchby except questionjury upon

I am not ablethe witli the anddefendant is liable to account plaintiff';
to learn of has been questioned.that the act everconstitutionalitythe

foundBut a similar to thoselaw, verywhen reference with provisions
inin that statelegislature 1856,our act the of1874, byof was passed

hesitation,its withoutdenied, court,was and thevalidity immediately
of whichdeclared it in with that clause the constitutionto be conflict

I v. 33 Vt. 283. This would seemSomerset,have quoted. Plimpton
to a in to that here—very existingshow state of Vermont similarthings
that is to obtuseness on the of thesay, earlyeither extraordinary part

of acuteness on the of thelawyers state, extraordinary partthat or
ones;later con-or of account never came within theelse that matters

forstitutional for the reason I have or somesupposed,eitherprovision,
other reason known to sufficient theby interpreterswhich was be early
of the 1 forconstitution. It is in this view that deem the acquiescence,
more than half in auditor law entitled tocentury, weighta the great
in the this case. It fortifiesdetermining by myquestion presented

constitution,that it the of theopinion bywas not understood framers
their thatsuccessors,or immediate there was ever ancontemporaries,

account;absolute of trial in of and that beingmattersright by jury
so, when such a was the in of the ofright given comingupon report
an auditor, within the and ofmost it would be discretionclearly power
the to the trial to their views of what thelegislature accordingshape

; and burden it withpublic so the conditiongood required they might
that inthe should as the trialbe used evidence before thereport
jury.

the I noUpon whole, byam means satisfied abeyond reasonable
doubt that inrightwas in 1792 a to trial that classthere legal by jury
of cases which within the of auditor and Ilaw,come theoperation
therefore hold below,that the of the court theruling admitting report
in this case as to the in theevidence accordance withjury, provisions
of that must sustained.law, be

As to law,whether that of the the court to send cer-part empowering
tain cases to an auditor, sustained, makingcould be theprovided part

constitution,the in with the need not bereport evidence were conflict
first, ;for : is not raised caseinquired, bytwo reasons the thequestion

second, law isthe court are that the whole to be sustained.agreed
No is Iquestion us,of waiver before as understand the case. Doubt-

trial, constitutionalmanyless the a like otherright jury privilegesto
individuals, maybeand of waived.affecting rightstheprivate property

one,I that for should before thatmay say, however, I, holdinghesitate
a and constrainedcitizen, silentlythe merely by yielding temporary

himself fromstatute, therebyobedience to an unconstitutional debars
ofin the of law for the vindication hisquestion validity thecalling

to holdIt not unreasonable that arights.violated would beperhaps
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thatmoving his cause hisparty be sent to an auditor, thereby signifies
towillingness theaccept qualified bytrial the statutejury permitted

after the in of a Butcoming case,as this is not in thereport. question
the need notsubject be pursued.

Smith, J. The framers of XXthe in in Art.constitution, asserting
“of the Bill of the of trial inRights in casesright by jury, except

itwhich has been heretofore used and clearlyotherwise practised,”
thatrecognized there or trial bywere one more classes of cases in which
notcould bejury demanded as matter of is no doubtright. There

that at common law there inmanywere cases which a trial by jury
not bo had.could The law in toundoubtedly,relation to auditors

extent,some grew out of actions of oraccount, of suitstook the place
in in relationequity to such Tomatters. what extent the practice

inobtained this state of actions matters of accounttrying involving
without a it is notjury, to establish. But I am satisfiedeasy exactly
that the causes included within the of the auditor law areprovisions
also included within inthe Art. XX of Bill oftheexception Rights.
It is difficult tootherwise understand how such a law could exist upon
the statute-book of the state for more than half centurya without its
constitutionality it inThat was not drawnbeing questioned. question
until the in to act ofcontroversy regard the 1874 com-authorizing

referencespulsory arose, of whatvery strongaffords evidence has
thebeen practical of the as to the constitu-understanding profession

tional ofright so,the to enact such a law. If this be thenlegislature
the legislature, when it enacted the statute of 1823 in relation to
auditors, might have a without the intervention ofjudgmentauthorized

and,a under no to ajury, being constitutional compulsion give jury
ittrial, when itgave the could be with such condi-gratuity coupled

itas sawtions fit to impose.
inheld,We v. N. H. it is567,56 that too late to ques­Doyle Doyle,

tion the law,of this and the discussion and furtherconstitutionality
inexamination this case have satisfied me ofonly the correctness

thatof holding.
As we hold the law to be is no to dis-there occasionconstitutional,

cuss the question of waiver.
overruled.Exceptions


