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at the negotiation between James Forristall and the plaintiffs, March
12, it was in fact agreed that the plaintiffs might go and see the wagon
the next day, and take it, if they chose to, at the price of $70. If that
fact was so, I do not now see why the familiar doetrine would not apply,
that where the owner of a chattel sells it to two purchasers, neither
having knowledge of the sale to the other, the one who first gets pos-
session will hold it.

The facts found by the referee are, as suggested by the chiefjustice,
quite meagre, and I am, on the whole, inclined to think the plaintiffs
should have leave to move in the circuit court for a rehearing before
the referee on this point. Unless such motion is granted, there must be
jndgment on the report for the defendant.

SmItH, J., concurred.
Ubnless the plaintiff obtains leave in the circuit court for a rehearing,

the defendant is entitled to
Judgment on the report,

Mareh 2} A1rpricH v. WRIGHT.

Practice— Vacating judgments— Orders of the superior court— When re-
heard.

An order of the late supreme court, vacating a judgment rendered at the
trial term and granting a new trial, is in the nature of a judgment, and
is final, and cannot be reheard except upon the like grounds and in
like cases as the ordinary judgments of the court. The action will be
restored to the docket of the circuit court as matter of course, and the
cause stand for trial.

From Cods Crrouir CoURrT.

Morrow, by the defendant, to bring forward and vacate a judgment
entered up in the supreme judicial court.

The action was entered at the February term, 1870, of the supreme
judicial court, and continued from term to term until August term,
1871, when a trial was had, a verdict was rendered for the plaintiff
by direction of the court, and the questions of law arising upon it were
reserved. At the January law term, 1872, of said court, judgment was
ordered on the verdict, and at the February trial term, 1872, the entry
of judgment on the verdict was made upon the docket, and March 16,
1872, execution was issued on said judgment against the defendant for
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$42.40 debt, and costs taxed at $52.39, which execution has been duly
returned, satisfied in full.

At the June law term, 1873, of said court, a motion was made by the
defendant to bring forward and for a rehearing, and briefs were ordered.
At the December law term, 1873, the following entry was made in said
case upon the docket by the clerk, by order of the court: ¢ Defts.
motion granted ; case bro’t for’d; reheard ; judg’t vacated; writ of
restitution to issue in favor of the deft. for the amount of the judgment;
verdict set aside; new trial granted.” August term, 1874, of the
cirenit court, the defendant made this motion now pending. It was
continued to the February term, 1875, and at that term again continued
to this term, when the court granted the motion, and the plaintiff
excepted.

No writ of restitution has ever issued, and no entry has ever been
made of the orders at the December law term, 1873, except the above.
The writ, pleadings, and docket entries in the case may be referred to
by either party in the argument.

The questions of law arising on the foregoing case were transferred
from the circuit court by Sranuey, J., C. C.

Aldrich ¢ Shurtleff and &. A. Bingham, for the plaintiff.
Dudley, and Bay, Drew ¢ Heywood, for the defendant.

SuitH, J. At the January law term, 1872, of the supreme judicial
court for this county, the exceptions taken by the defendan$ on the trial
of this case were overruled, and judgment ordered on the verdict. At
the Febrnary trial term, 1872, judgment was rendered according to
the order, and execution issued, which was returned satisfied.

At the June law term, 1873, the defendant entered a motion to
bring the action forward for a rehearing, and upon this motion briefs
were ordered. At the ensuing December law term the motion was
granted, the cause reheard, the exceptions sustained, the judgment
vacated, a writ of restitution ordered to issue in favor of the defendant
for the amount of the judgment, the verdict set aside, and a new trial
granted. This was not done without the parties being heard, and, so
far as appears, no exception was taken to the orders of the court. The
defendant now asks that the orders be carried out; and the plaintiff
moves to vacate the order whereby the judgment was vacated and a
writ of restitution issued, and asks for a hearing on the question whether
the court had the power to make such orders.

By ch. 97 of the acts of 1874, sec. 2, the circuit court has jurisdic-
tion of all matters and things of which the supreme judicial court at a
trial term had jurisdiction; and by section 8, the superior court has
jurisdiction of all matters and things of which the supreme judicial
court at a law term had jurisdiction ; and by section 12, the records
and files of the supreme judicial court are placed in the custody and
under the control of this court.

YOL. LVIIL, 8
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It is well settled that the court has the power to vacate a judgment
for good cause shown. Adams v. Adams, 51 N. H. 888, and authori-
ties cited ; MeClees v. Burt, 5 Met. 198 ; Stickney v. Davis, 1T Pick.
169. There is no suggestion that this was done without notice. On
the contrary, the case shows briefs were ordered, and the parties heard ;
and there is no suggestion that the vights of third parties were thereby
affected. This order was in the nature of a judgment, and is final, and

i
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cannot be reheard except upon the like grounds and in like cases as the |
ordinary judgments of the court. Russell v. Dyer, 39 N. H. 528. The °

matter, then, must be regarded as res adjudicata. Johnson v. Atlantic

& St. Lawrence Railroad, 48 N. H. 410.

It follows, therefore, that the action should have been brought for-
ward upon the docket of the supreme judicial court at the trial term
next succeeding the December law term, 1873, the judgment vacated,
and the writ of restitution issued. The circuit court being the suc-
cessor of the trial term of the supreme court, the action should be re-
stored to the docket of that court as matter of course, and the orders
entered upon the docket. No new motion or order in that court, or

in this court, is necessary for that purpose. This being done, the cause

will then stand in order for trial by jury, if either party elects.

Cusarse, C. J. By Gen. Stats., ch. 189, secs. 2 and 8, the jurisdic-

tion of the law terms and the trial terms of the supreme judicial
court is regulated and defined. The law terms and trial terms seem
to have been as distinct as if they were separate courts. My under-

standing of the practice has been, that ordinarily the actions which-
were entered at the trial term remained there until their final determin- -

ation. Ordinarily, when questions of law went from the trial term to
the law term, the actions were entered upon the docket of the law term
until orders were mnade. When an order was made at the law term,
disposing of a question which had come to it from the trial term, the
order was entered upon the docket of the law term, and the clerk took
notice of it and made the corresponding entry on the docket of the
trial term ; and the entry so made disposed of the case so far.

According to this view of the matter, the case at bar was in the trial
term. There the judgment was originally rendered according to the
order from the law term; from thence the exccution was issued, and to
it the satisfied execntion was returned.

When the court at the law term granted a rehearing, and on that re-
hearing ordered the judgment {o be vacated, and the verdict set aside,
it was the business of the clerk to make that entry on the docket of the
trial term ; and the entry being made, the judgment would have been
vacated.

If that had been done at the time, as it should have been done, the
action would have been pending at the trial terms when the courts
were changed, and, with the other business of the trial term, wounld have
been transferred to the circuit court, and been there pending. If this
be s0, it would seem there could be no doubt that the action is and
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ought fo be in the circuit court, and that it was the duty of that court
to make the docket correct by bringing forward the action, and enter-
ing the order made at the law term upon the docket. This is substan-
tially what has been done, and the action now stands for trial on the
docket of the circuit court. This disposes of the only question which
has been transferred from the circuit court, and I think it clear that
the exception must be overruled.

It appears from the case that the rehearing was had, and the judg-
ment vacated after the execution had been duly issued and satisfied.
There is no doubt that, according to the case of Adams v. Adams,
51 N. H. 3888, and cases therein cited, the supreme judicial court had
power, for cause shown, to vacate judgments. In the case of Adams
v. Adams, it was held that a decree of divorce might be vacated for
fraud. So, mistakes may be corrected, and the entries amended when
justice requires it.

What the occasion was for vacating the judgment is not apparent
from the case, and therefore we have nothing in regard to it before us.

* Foster, C. J., C. C., concurred.
Eazceptions overruled.

Wicemw v. COLEBROOK. (MR
Invoice of tazable property—Deduction under the statute of 1868.

A party who exhibits his invoice to the selectmen, showing no item for
money ab interest over and gbove what he is paying interest for, is not
obliged to furnish a specification of the money for which he is receiving
interest, and the debts for which he is paying interest. If he exhibits
his invoice without any item for money at interest, and makes oath to
it if required, he has fulfilled the requirements of the statute.

It is only when he seeks to have the amount of his invoice’diminished, that
he is obliged to exhibit under oath a schedule of his indebtedness, and
the names of his creditors.

From Cots Circurr Court.

PrrrrioN, for abatement of taxes, under sec. 18 of ch. 58 of the Gen-
eral Statutes.

The petitioner alleges that he was assessed, by way of doomage,
upon $700, money at interest, in 1874 ; that he has complied with the
provisions of sec. 4 of ch. 51 of the Gen. Stats. ; that he applied to the

#LADD, J., having been of counsel, did not sit.




