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Aug. 10, Janvrin v. Janvrin.1876.

divorce.libelReference forof

ofact 1875.libel for be under tbeA sent to a refereemaydivorce

RockinghamFrom Circuit Court.

the Jan-Atand filedPetition, April 8,1874.for divorce alimony,
ordercourt, by1876,term of it was referreduary generallysaid

discharge theterm, to1876,of court. At libelee movedthe theApril
The courtbyof and that tbe be tried the court.reference,rule case

and thetooverruled the and the case be continuedmotion, ordered
a petitionbecauseenlarged.rule To this order the defendant excepts,

the statute.underfor divorce and cannot referredalimony generallybe

forMarston,and the plaintiff.SticJcney

and for the defendant.Towle,Leavitt

that ayearwithin theJ. held timesLadd, pastWe have several
of 1874. Nounder actfor be sent to referee thelibel divorce amight

and ofis of thatin between the act 1874distinction this seenrespect
must be overruled.The defendant’s exception1875.

Smith,C. and concurred.Cushing, J., J.,

overruled.Exceptions

Aug.10, Golding’s Petition.1876.

Judicial office&emdash;Infant.

tbe a judge.An infant cannot execute officeof
neces-essentiallyOffices, discretion, and areexperiencewhere judgment,

ex-cannot bethe of the duties they impose,tosary dischargeproper
an infant.byecuted

of of the is a office.judicialoffice justice peaceThe

County.Rockingham

J., AugustPetition, Smith,toof habeas presentedfor a writ corpus,
10.Augusttointo courtThe thereon was3,1876. hearing adjourned

in ofthe the court.opinionfacts sufficiently appearThe
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Mr. Lewis G. insubmitted infollowing argument writingtheHoyt
opposition to the writ.granting

Justices of 3,the the 1 E.were first instituted Statutepeace by
“cap. 16, which in :the words That for the betterprovides following

andkeeping of willeth that in everymaintenance the thepeace, king
county good lawful,men and which no maintainers of evil or barra-be

”tors in ;the shall be andcounty, keep byto the Stat-assigned peace
“ute 4 E. 3, 2, it is That shallcap. enacted,further there be assigned

good and &c.;lawful men in the andevery county peace,” byto keep
18 E. 3, 2, “That two or best incap. three of the the countiesreputation
shall be assigned commission,”of the &c.keepers by king’sthepeace

“By 2Statute 5, 2, enacted,H. stat. is That1, it of thecap. justices
peace shall inbe ofmade counties of mostEngland sufficient persons

indwelling counties,same of the and ofthe advice chancellor theby
king’s council,” &c. Previous to this no save that ofqualification

”“ ”“being good and lawful men and of the best was re-reputation
“;quired but by Statute 18 H. 6, 11, it is noenacted, jus-Thatcap.

tice of peace within the realm of inEngland, any shall be as-county,
signed or ifdeputed, he have not lands or tenements to the value of
£20 per annum, &c.;in andexcept cities,” now, 2,18 Geo. c.by

“20, it enacted,is That no shall be of a ofperson justicecapable being
* * * *the peace who shall not have an estate of freehold to

the value of £100.” In it seems thatEngland is nominority disquali-
fication for a of the and Ijustice understand thatpeace, to-daythere are
a great inmany thatjustices who are minors. the ancientcountry By
common law, the great for civil thatqualification was,officers they“ toought be honest, and and in 5legal, 27,Co. itsage was decided

“that the acts of a mayor and shall not becommonalty avoided by
reason of the ofnonage the mayor.”

In New we can findHampshire no reason why minors should not
lawfully act as ofjustices the 26Article of thepeace. constitution

“ * *says that all judicial officers shall be nominated and appointed
by the governor council;”and 75,article that shallthey incontinue
office for years;five 77,article that shall jurisdictionhave inthey
civil causes. As can findwe no statute regulating the ofappointment
justices of the we that thepeace, presume and councilgovernor derive
their power of and legislaturethe their ofappointing, power legislating,
from the above ai'ticles, wherein is contained nothing conflicting with
the common law.

“By 11,article state,inhabitant of theEvery having proper qualifi-
cations, has equal right to elect and be elected to office.” These quali-
fications statutes;are determined by articles andsubsequent but in
case of justices of the the constitution leavespeace wisely the ofpower
appointment to the and togovernor council, who are determine the

“qualifications of such officers by the criterion of and char-ability
“acter,” rather than ofthat age.”

I have not looked for but in mindhave the of aprecedents, my case
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hisbeforeson of a state,this who wascliief-justice appointedlate of
mi-hisduringmajority, he did not act on his commissionalthough

it; granted,void whennority but I if his commission wasthatpresume
intendednotdid That it isnot lawful ofby comingbecome his age.

inferwouldyears,that a oneshall of ofbe thejustice age twenty-one
is expresslyitfrom the as a qualificationthat where is intendedagefact

“ citizen,aso beas, instance,for a lawful shallpractitionerdeclared —
and of the of twenty-oneage years.”

Towle, orally.the same was heardside,upon

Marston Wood,and for the petitioner.

he is un-thatJ. ThomasSmith, Golding,The petitioner, complains
Leavitt, keeperofrestrained his Samuel W.lawfully liberty bypersonal

theofExeter, returnof this It thecounty. bythe at injail appears
to3, 1876,of that, presentedthe June a wasjail, complaintkeeper

Wat-Jamessaid byG. a of the forHoyt, justice peace county,Lewis
bodilyhimto dothat had threatenedkins, thecharging petitioner
hurt;bodilydo him someharm; that feared the wouldhe petitioner

thekeeptogivethat be ordered to suretiesand he mightpraying
thewhichcomplaint,A was issued saidupon upon&c. warrantpeace,

aShackford,A.Williamarrested and beforebroughtwaspetitioner
orderedwas24,1876,for and Junecounty,of the said onpeacejustice

ofsureties, betoin the sum of with two sufficient$100,to recognize
attaxedofand to costsfor one year, pay prosecutionbehaviorgood

till should with.$8.57, compliedand said order bestand committed
order, issueda mittimus wasneglected to saidGolding having perform

was committedof whichShackford, 17, 1876, virtue heJuly bysaidby
2, 1876.sheriff,Towle, AugustC. D. abyin Exeter deputyto the jail

this peti-oftheintroduced, hearingtheby uponIt evidenceappears
tion, WatkinssaidG. before whommagistrateLewis theHoyt,that

is1856, and23,was born onoath, Februaryhis onmade complaint
The ques-infant, twenty-oneunder the ofage years.still antherefore

exercisehold andan infant the officeis, whether cantion presented
the pro-or, words,of in other whethera the peace,the duties of justice
againstcomplaintare invalid because theGoldingceedings against

an infant.wasbefore a of the whojusticeout peacehim was sworn
Richardson, C.Graves, 408,3 N. H. in an byv. opinionIn Moore

holdnotmayinfant and heofficesan whatmaythe whatJ., subject
col­considered, subjectand authorities on thethe numerousfullywas
anthatalways heldthat it has beensaid,It is therehim.bylected

citedauthoritiesoffice of a Thejudge.cannot theinfant execute
;Waters, 15and note;Eliz. 636­ Coke 3 b.Litt.,CrokeScambler v.are

thorougha; chief-justice,2 Lev. 245. The learned uponT. Jones 127
“ judgmentthat offices wherecases,the heldadjudgedofexamination

theto properareexperience essentially necessaryandand discretion
in handsto theare not be intrustedduties theyof thedischarge impose,
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of infants. But hold offices arethey may merelywhich ministerial,
and thanwhich more skill andnothing diligence,” p. 412.require —

There is no for the law as thus stated.questioningground The
rule is in soundest thegoverningfounded the principles administration
of ofjustice, and is the benefit and alike the andsafetyfor ofpublic the

Litt., 8commodo Coke b. Theregis etpopuli. grant ofproindividual— ”“such an a man is is merelyto that unexpertoffice Thevoid.:—Jo.
oath is a but the ofact,administration of an ministerial office a justice

of such,the peace office,and,is a cannot be heldbeingjudicial by an
infant.

The not on anddefect is one the henceapparent papers, may be
shown It follows that theby extrinsic evidence. petitioner was tried

an illegal isupon He therefore entitled tocomplaint. be discharged
from arrest.

C. J. TheCushing, myauthorities cited by brother Smith fully
that hold orsustain the an cannotposition execute the ofofficeinfant

a of the I think itjustice though wouldpeace, hardly be necessary to
cite an for the doctrine.authority

in of i.Being infans, e.,the the law ineye speechless, or, other
words, for himself ordinaryunable to inspeak matters of contract,

inunable of the law to exercise sufficientthe toeye judgment bind his
of orby bythe a aproperty penny-whistle,purchase promissory note

any small,for sum the idea that thehowever same law would per-
mit him to over thejudicially liberty,exercise power the andpersons,

isfellow-citizens,the absurd.of hisproperty simply
I Smith in thefully agree mywith brother conclusions which he has

reached.

Ladd, J., concurred.
Petitioner discharged arrest.from

Davenport.v.TowleAug. 10, 1876.

Bankruptcy —Nonsuit—Practice.
are byinstituted orin thebankruptcy against plaintiffproceedingsWhen
the action insuit, if isof a relationthe to orpropertyduring pendency
as the representativein of theassignee,the bankrupt,which vestrights

theuntilordinarily hasassigneebe dismissed been notified ofnotit will
to andthereof, appear it.prosecuteand neglectsthe pendency

ordered.not bewillcase a nonsuitIn such
to andadoptrefuses a suit inWhether, prosecute rela-assigneein case the

invest him, thewhich be al-or willrights bankrupttion to property
same,thefurther to prosecute quaere.lowed


