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a.Maloon v. &WhiteAug. 10, 1876.

Equity Nuisance—Injunction.—

the be-a suit in of beachto the removalbrought preventTbe plaintiff equity
ex-water-mark,and that such removallow wouldhigh allegingtween

sea,land,his a of had from towhich been redeemed thepart beingpose
court, found,trial,and washed circuitThe theaway. uponoverflowed

fact, merits,matter of a want of the and ordered thatas equity upon
thatHeld,bill be dismissed. the bill was dismissed.the properly

Rockingham Circuit Court.From

Equity. referred, and from reportThis case was it theappearedIn
that at the time of the the wasreferee, alleged trespass plaintiffof the

title; it afield,of the locus in aclaiming being partin quopossession
sea, byhad from the and bounded on the eastwhich been redeemedof

ocean. The in be-alleged digging upAtlantic consistedtrespassthe
beach,and sand and andwater-mark, haulinglow the thehightween

of offor the the Newcastle.away, repairing highwayspurposesame
to be ar-this the caused the defendantsalleged plaintifftrespassEor

rested.
had bail,soon as the defendants the next the defend­dayAs given

and haulwere about to from the samedug up, away placeants again
de­and then tobeach, bysand and were ordered thethey plaintiffthe

said would notsist,- theythe defendants that were indemnifiedthey
theywho had the to the that next weektown, right gravel;theby
andweeks,haultwo horses and about and whereon threeputwould

That the bill to the removalwasthey pleased. brought preventwhen
hisand ithigh mark,beach between low-water because exposedof the

sea,was from to overflowedbeinga of which redeemed theland, part
tendingThe toaway.washed introduced evidenceplaintiffand
defendants,of thebeach,that the removal said as threatened byshow

his said land toexpose away.be overflowed and washedwould
that likelyreferee no was toreported injury happenThe irreparable

inbymeadow-land of reasons theany assignedthe theplaintiff’sto
“ in ascase,also that from all evidenceand he the thebill, reported

de-a view of the the of sand theas from removal thepremises, bywell
have any tides,would not said land to overflow of toexposedfendants

it was not before subject.”which
theJanuary term, 1876, court,cause was tried theby beingtheAt

answer, and furnishedbill,the referee’s briefsupon report,submitted
found, fact, equityThe court as matter of want ofaparties.bothby

find-merits, and ordered that the To thisthe bill be dismissed.upon
; and transferredexceptedorder the the cause wasplaintiffanding

of C. C. C.and order the courtsuperior by Foster, J.,opinionthefor
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to the or tomay referee,Either refer the ofreport any paperparty
thereferee,to or the same court.submitted the beforelay

Y. Hachett,H. for the Clementv. 43Barnes,W. cited N.plaintiff,
Hobbs,v. N. 2609, 524, Story’s Jur.,H. Nudd H. secs.Eq.17

and v-.917, N. H. 236.918, 927-929, 7Perley Langley,
Coleman,for Bean H.Hatch, defendants,the cited v. 44 N. 539.

J. andof the referee of the circuitSmith, findingsThe court,
the of areinjury,the threatened Thisupon subject conclusive. court

nohas to revise their on offindings fact.jurisdiction questions The
referee has that no is toreported irreparable injury likely to happen the

bill;of reasons inplaintiff’s bymeadow-land the theany assigned also,
that the removal of the sand notby the defendants would theexpose

land anyto overflowof to which it was notplaintiff’s tides before subject.
found,The circuit has also as of fact,court matter a ofwant equity

ofthe merits bill. What has theupon ground, then,the forplaintiff
the aid of a ?invoking court of Theequity Clearly none. plaintiff

claims that towD,the even if it the locus inowned would have noquo,
do,to or such acts asright threaten, thereon would theexpose plain-

tiff’s land to overflowed and washed But itaway.be is an answer to
this not thatposition that the case does find the defendants have done,
or do,to On thethreaten such itany thing. contrary, finds the re-
verse to astrue,be matter of fact.

There is another reason this bill cannot be maintained.why So far
as appears, the title to locus in onthe restsplaintiff’s quo possession
merely. The claim thatdefendants the town of Newcastle ahas right
to take sand and fromgravel the for the ofpremises purpose repairing
the highways therefore, plaintiffof the town. theBefore, can have a
decree defendants,to restrain must histhe he inrightestablish a suit
at law. A insuit will not lie for relief against aequity trespass to
lands, it,for an a ofor to restrain continuanceinjunction unless it be
in aid of a suit at the is andlaw, when title hasplaintiff’s disputed not
been at and nolaw,established irreparable injury appears. Burnham
v. 44 N. H. The the bill wasdismissing78. orderKempton, therefore
correct.

Cushing, C. J. I not sure that I understand theam quite question
raised this infer, however,in I that the referee’s fur-case. report

court,nished the before the and that the courtevidence held thatonly
on that that is,was no no case for theequity,evidence there exercise
of the ofequity chancery.of the courtpower

bill, were,The I the ofinfer,in as that removalallegations the the
sand would land to be overflowed thebycause the water ofplaintiff’s

andthe that would be done.ocean, injuryirreparable
and IThese thinkallegations by report;were thenegatived the

court below and thatheld that was no the billrightly equity,there
must be dismissed.

Ladd, J., concurred.
VOL. lvii. 11 overruled.Exceptions


