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Aug. 10, Martin v. Eaton.1876.

Will&emdash;Construction.

“ * * andestate, realI and all mythe wordsHeld, bequeaththat give
chattels, life,” devisee aher thepersonal, and naturalduring gavegoods

life estate.
“ andher and all of ourdecease, paid,the clause afterJTeld, that debts

and to our followedgood gravestones put graves,”funeral charges, up
did have the effect to limit orof the notremaining property,aby gift

clause, but, andso far as the debts, expenses,the funeralenlarge previous
concerned, an her.was towere additional bequestgravestones

Rockingham Circuit Court.From

Equity. in is underthis case whetherprincipalThe questionIn
of makes a of thisSmith whichcopy part case)of James (athe will

will to the remainderpersonalthe estateupon goaccumulationsthe
; toheirs of Smith but either refer theSally party mayto theormen,

answer.andbill
ina farmer in Candiagood circumstances, livingwasSmithJames

21,diedby JulyHis will was written himself. Hecounty.in said
his the willadministratorappointedthe was withplaintiffand1860,

debts,died no ex-18,1874, owingSmith NovemberSallyannexed.
in this and thesuit,embraced defendant was appointedclaimsthecept

had as anShe been under his insaneguardianshipher administrator.
9,1867.Octoberfromperson

by Foster,the bill answer reservedQuestions arising uponof law and
C.C.J.,C.

COPY OP WILL.

“ God, amen.name oftheIn
“ a andof weak in but of soundbeing bodyCandiaJames SmithI

do this last willmemory myand make and publishminddisposing
testament.and

“ allmy Sallyto Smith myI and beloved wifebequeathgivelly.
and natural life.duringand chattels herpersonal goodsrealestate

and all of and funeral chargesher decease our debts paidAfter21y.
to our of the remainingput up graves propertygravestonesgoodand

fiveto Candia hun-Society,the MethodistgiveI Episcopal31y.
fund from itas a the interest toperpetual arisingto bedollarsdred

at theirpreaching meeting-house.inoutlaidbe
“ dollars.Nancy fiftyto sister BrownmyI give41y.
“ sister Brown one hundred dollars.my Sally fiftyI to andgive51y.
“ ourto Ldia Frances Currier all household furnitureI give61y.

to be dividedclothing&emdash;myremaining property equallywife’smywith
S. ThornSally MaryFrench ThornEmery Roxanyamong'Mary
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Brown,George Johnson,Evans S. Evans Herrett S.MaryanElijah
Eran-Timothy Currier Currier Jane CurrierSoplironia LydiaOlive

ces Currier to be divided.equally
“ I71y. do wife executor of last will and testamentmyappoint my

here mebyall wills made.revoking
“ In I have set hand andwitness whereof hereunto seal this 18my

ofday thousand hundred andeight fifty-eightOctober one
“ and theSigned bysealed declared above named Jamespublished

Smith to inbe his last will and testament the of us whohis presence
have hereunto subscribed our as in thenames witnesses presence
of the testator.

JAMES SMITH L. S. I
Amos Thorn
Wm. B. Thorn
Mary H. Thorn”

G. It. forMorrison, the plaintiff.

Hatch and theFrinlc, for defendant.

Cushing, C. to hisgiven wife,J. The testator has Smith, allSally
his estate, real and andpersonal, goods chattels, naturalduring her

.life.
It would ifseem as could be no bythere doubt that this clause the

testator intended to hisgive wife a life estate in all his Theproperty.
effect of that would be to her thegive use and income lifeduring her
of sucheverything, excepting personal as would in theproperty perish
using, and that she would have a toright consume.

Under this clause, taken wouldby itself, there be doubt thatno the
widow,income would thebelong to and savingsthe and accumulations

of it which,would be hers. Isabsolutely there in willanything the
by any construction,fair held ?can be to limit this It claimeddevise is
that the for the ofprovision her debts as as and thepayment 1ns,well
erection of for her as well as forgravestones himself, the ofpaymentand
her own,funeral as well as his hisexpenses indicates intentionrather
that she should a to asrighthave use much of the as sheproperty

life, disposeneeded to balance,use her and to ofduring the either
his Iinterest,or will. cannot findprincipal anyof suchby evidence

intention in the No doubt the testator had,of will. and withany part
reason, his fullyin and andentire confidence wife’sintegrity prudence,

income,believed that if andshe failed to her from the leftget support
debts her, anybehind not of It wasthroughit would be fault hers.
very therefore, that he should that all her debts as wellproper, order
as debts, paidhis their if beown, were,and all there shouldjoint any
before should of This wasany other receive theparties any property.
a itnatural and I that hasto be and cannot seeprovision made,proper
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underin the willthe clausein orany limiting controllingeffect
consideration.

hisoftowill on disposeThe other of the relied is his attemptpart
every-to consideredargumentwife’s The seems be that heclothing.

histohad, subjectashave,which his wife or afterwardthing might
thatcontrol; is to the conclusionand from this be drawnattempted

but onlyhis a in property,he did not to wife life estate thegiveintend
which she hadof and that lieit, everythinga out consideredsupport

to hisa his andestate, subject dispo-to be ofboughtor always part
itview, house,to ifby keepingwill. this she wereAccordingsition

sheto so doingfor her invite bywould be a becauseguest,improper
some of what to the surplus.consume beportion oughtwould

The wifedraw such bequest.I cannot conclusion from thisany
will,of he wellmight relythe testator’s andwas executorappointed

this out.bequesther to see carriedproperlyupon
towill, accordingto of thisto me be the constructionSuch appears

has been suggestedof sense. No technical rulethe commonprinciples
themeaning of tes-to me the andplainwhich what seems evidentby

I estate oftherefore, that whateverthink,tator can be controlled.
ofit is no thepartso that it can be seen thatSmith isSally separated

administrator onhusband, byof her should held theestate beoriginal
isand that it notlaw,of him toestate, disposed by accordingto beher

of husband.the will herbycontrolled

instrument, someJ. of writtenLadd, partsIn the ainterpretation
to thosegoor it is advisable toobscure, parts,which are ambiguousof

to of the ratherrest,for as thelight meaningif which are plainany,
with towhich are doubtful for darkness which over-tothan those parts

sufficientlythat waswhich before plain.shadow
his estate,inby testator ofThe this the life interestdisposition
to hisclear and is wifegivenreal and is Itpersonal, explicit.both

and with; respectand I think the confused doubtfulSally provisions
be constructiongovernedshould and theirto the remainder receive

■rather thanfrom that clause the reverse.preceding
case, isin and the onlyThis is said be the main thequestionto

the will thebyI see. . ac-Myso far as can thatopinion is,question,
estate of Smith.Sallyto heirspersonal gocumulations the theupon

to his use ofJ. wife for life her the theTheSmith, bequest gave
tobelongThe income wouldand therefromreal personal property.

of not, mythe will do in over-remaining opinion,her. The provisions
law; tinsofthis conclusion of the and the propertyaccumulationscome

aslife must be distributed her estate.during her

discharged.Case


