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Chesley.v.Solomons August 10, 1876.

Review—Issue joined—Similiter.

addtotheissue, neglectedThe but plaintiffdefendant filed the general
defaulted, andterm wasthe The defendant a subsequentsimiliter. .at

the actionbroughtHe afterwardsrendered him.wasjudgment against
dismiss, as ofto oneassigningThe movedforward for review. plaintiff

Held, that thethebythe reasons that no issue was ever parties.joined
action could be reviewed.

reached that stageThe issue in havejoinedis fact when the pleadings
therefercan, country,where one to theby concludingof the parties

addtrial to to thethe the party neglectjury, although opposite
similiter.

RockinghamFrom Circuit Court.

Review. theThe above action is forward from docket ofbrought
October term, 1874, notice, review,of under theupon by Chesley, pro-

215,visions Stats., 3,of Gen. ch. secs. 9.
The was entered in courtoriginal'action supreme judicial againstthe

Chesley Alexander, term,and one at and was contin-1872,the trialApril
ued. The withissue, statement,defendant filed the a briefgeneral
June 7, 1872. The theformally bywas notplea joined plaintiffs.
The action was term ofcontinued from term to term until the October

court,the was1874, defaulted,circuit when ren-it was and judgment
dered for commissioneragainst Chesley (assessed by ap-adamages

inpointed by $500,the the sum of and costs The actioncourt) $79.
“was marked as todiscontinued Alexander.”

On in his bill in14, 1874,December clerk’s officeChesley filed the
Mohr, others,Solomons,or for andequity, a newpetition trial, against

oralleging bythat the in the at law was obtained fraudsuitjudgment
and the actionmistake, vacated, broughtthat the bepraying judgment

off, anforward, default for a new and fortrial, injunctionthe stricken
against the of the execution founded saidlevy upon judgment.

term,At came on forOctober said cause in1875, equitythe the
billtrial, and was its and the was or-merits,tried the courtby upon

dered dismissed.
At term, 1876,the to dismiss the aboveSolomons movedJanuary

reasons, viz.,—for theproceeding following
1. originalis not to a review of theBecause the said entitledChesley

action.
2. in the originalBecause no issue was ever thejoined by parties

action.
3. noin issuedefault,Because the whichoriginal bywasjudgment

had been joined.
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4. Because the ofsaid was not rendered by agreementjudgment
parties to review.open

5. ofBecause the said after the rendition saidChesley, judgment
and to the of action theprior forward the abovebringing upon

action,docket, this court for a trial of said saidpetitioned new which
for a itspetition was,new trial after a full hearing upon merits,

dismissed.
6. Because athe said is to claim review of theChesley estopped

action,above fullythe same been once heard this courtby uponhaving
his own andtrial,for a new renderedproper judgment againstpetition
him.

denied,This motion the court and the said Solomons excepted.
transferred C. C. C.Foster, J.,byCase

Bartlett,O? Solomons,G. for 3 Blk.cited Com. 1 Tidd’s396, Prac.
Wilson,475, 215, 3,v. 240, Stats.,Wilson 25 N. H. Gen. cli. sec. 9,

Gilman,v. Goodwin, 501,v. H.6 Mass. Smith 3 N. KlaBerry 499,
Demerit,v. Goss, 236,20 N. 57,H. v. 32 N. H. HillsboroughLyford

Nichols, 384, Chase,v. v.46 H. 15 N. H. 15,N. v.King Taylor
43 N.Duston, Ev.,H. 1 Greenl. sec. 530.496,

215, 1,T. for cli. 9.Leavitt, Stats., 3,cited Gen. secs.Chesley,

“Smith, J. court in which anCivil actions in the issuesupreme
rendered,and injoined judgmenthas been cases otherwiseexcept pro-

and invided, such actions has been rendered bywhich judgment agree-
of review, Stats.,ment to be once reviewed.” Gen.parties open may

215, 1. ofcli. sec. This action answers all the the stat-requirements
ute, unless it must be said that issue was hot joined.

defendant which of mustissue,The the course havepleaded general
to the the trial tocountry, jury.concluded and thus referred the He

did him to do that the issue beeverything mightincumbent on
to the plain-and made for trial. Before thejoined ready going jury,

“tiffs have and the do the like.”would been to addrequired plaintiffs
“ “addition,” isThis from its word calledsays Gould, concludingwhich

similiter, concurrence of the to whommerely partythe theexpresses
in trialis his the to thetendered, adversary, referringthe issue with

strictness, of itis, however, pleadings,It in no the sincejury. part
oraffirms nor in maintenance of the action theneither denies factany

seem, on to be onlydefence. The similiter would therefore principle,
;of form it would seem to be aidedmatter and as such the omission of

It was so held inby 20,verdict.” Gould’s cli. 21.PL, 6, secs.
v. Cochran, 9 Mass. 532.Whiting

“ statute,in is meant an of factissue as used the issueBy joined,”
the as from cases where thereached defend-by parties, distinguished

not or and thus no issue is raised.ant does plead .appear,
withoutbytried the the similiteractually jury, being'cases areMany

of issue. But itadded, generaland not the pleawithoutunfrequently
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is isalways understood, cause triedfiled,when no is that the onplea
the general issue, and the would no doubt be defaulteddefendant upon
application So,to it. ifalso,the court if he should to filerefuse the
addition of the similiter as more thananythingcould be mereregarded
form, the his refusal to add the would be non-plaintiff, same,upon
suited.

Anciently, when the trial was not a matter of but wasjury right,
called jurata e consensu because it was never had the con-except by
sent of both or of theby the recommendationparties, perhaps court,
the party who iftraverse,closed the with a he saw fit sopleadings to
do, offered a trial i.by e., he himself on the andjury, country; theput
other ifparty; mind,of the same that of trial bymodeaccepted adding
the similiter, whereby the issue to the was But trialjoined. byjury
jury being become,now matter of the similiterright, has whenever the
issue is form,rightly joined, matter of so that when the party whose

itduty is to add it trialgoes to without so hedoing, practically ac-
cepts the issue, and should not onafterwards make the a writobjection
of review.

It me,seems to when all the ofallegationsmaterial the declara-
tion are directly by issue,denied the of issue isplea general joined.

“ “One party says so,”It is and the other It is not so.”says One
has affirmed, denied,the other and atthey are issue. When they
come to that the constitution onpass, country,them theputs is,—that
neither can nominate any other tribunal without the assent of the other.
In this case I think issue was within the fair ofjoined, meaning the
statute.

The 498,case of v. 6Goodwin, Mass. has notPerry escaped my at-
tention, where it was had,held that no byreview could be the statute,
of a default;judgment on nor the of v.case Smith 3Gilman, N. H.
501, itwhere was writ sustained,held that a of could notreview be ex-

incept cases where there was an inissue fact to be tried aby jury,
joined between The Massachusetts ofparties. 1786,.the statute c. 66,
under which v. 1810,was inGoodwin decided differedPerry very ma-
terially from our statute. Itpresent that eitherprovided party, ag-
grieved at the of thejudgment supreme court wherejudicial only one

“him,verdict had givenbeen review the andagainst might cause, have
one trial more, which shall be the issue on theupon appearing rec-
ord.” uponThat is authoritycase not therefore an this question.

1826,Smith v. inGilman, decided underwas the statute originally
inpassed 1791, and substantially unchangedwhich remained till the

revision of ;the in 90Laws, 1805,statutes 1841—see Lawsp. 1815,
102, sec. inp. 12—which that actions tried theprovided common pleas,

before a of and tried inoriginating the actions the su-justice peace,
inperior court, the common beoriginating pleas, might reviewed in

;the court where final was rendered and such actionsjudgment were
“torequired be tried the made the formerupon uponpleas trial,

upon record.” such a statute the court could not doUnder other-
wise than hold to Gilmanthat, with who wasrespect defaulted, the
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be-writ of could sustained, joinedreview not be for was no issuethere
tween him and the toplaintiff try.

1830,1829 the sameThe statute of sec. containedp. 89, 6)(Laws,
ina Butreview to had tried.limiting actions that beenprovisions,

have beenthe of 1842 toRevised Statutes a radical change appears
in whichsec.T,192,made. that “all civil actionsChapter provided

or superiorhas been in the commonjudgment rendered court of pleas,
* * oncecourt, in has beany maywhich of factissue been joined

that1,And in Stats.,reviewed.” Gen. cli. sec. is215, it provided
“ hasall in beencivil actions the in which issuesupreme court an

* * dif-Theandjoined rendered be once reviewed.”judgment may
insufficient, mytheference statute that of ispresentbetween and 1791

legisla-to Thewarrant the conclusion have reached.wejudgment,
“ in whichintended, said,could have whenhardly 1867,ture inthey

as theirrendered,”issue has been and samejoinedan thejudgment
in thein triedsaid,meant when that “actionsthey 1791,predecessors

bemightand “actions tried in the court”pleas” superiorcommon
thoughcould ashave to be understoodThey hardlyreviewed. meant

“ has beenhad actions in issuesaid be which anthey may reviewed
byand determined the verdict of a or otherwise.”jury,tried

had ex­in besay, Gilman,court Smith v. a review cannotThe that
“ aby juryin tocases where was an in fact be triedthere issuecept

have stoppedthe our sinceparties,”between statutes 1842joined —and
cannotand that a reviewthe same this court has heldplace;at nowhere

the leg­for'had under such If thingcircumstances. it be abe proper
cause, anhisdo, giveto a who trial ofislature has had oneparty—to

atime,a thatto it seemtry certainlysecond wouldopportunity —it
himhad, after issue had againstwho renderedjoined, judgmentparty
thetrial, uponshould his casetrya have the towithout opportunity

legislaturethis themerits; and consideration influencedundoubtedly
shallwethe I thinkinto thechangein Revised Statutes.introducing
stat­the thatlegislativeout intent if hold ourfollowing presentbe we

of factto an issueis intended the of whenpreserve rightute review
been even followedthoughhas a default.joined, by

season-notis raised wasquestionNo that the reviewnotice for the
filed.ably

am of thatI the defendant is to a review.opinion entitled

Ladd, J., concurred.

itJ.Cushing, ap-C. From the ofvery Stephen,learned work
noteon 76, 254, and(see Stephen Pleading, pp. 75,pears Appendix,
thestrictlythat the andadding similiter, the arejoining issue,34)

exactlythe terms similiter and in havingsame issuething, joinder
signifysame the of the tomeaning. Originallythe similiter wasobject

trialofthe not of but ofparty’s only the the modeacceptance traverse,
offered.

ofWe learn from this that in this modeauthor, beginning trialthe
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was e not then abecause it was matter ofjurata consensu,called right,
but a that trial isagreement. by jurymatter of Now the a matter of

if the taken and the issueright, correctly tendered,traverse is rightly
the of maysimiliter is form and be added themerely, bymatter party

asif it. But thisthe issue the othertendering neglects depends upon
the issue rightlytraverse taken and the thebeing rightly tendered,

hisparty antagonistto the issue for itundertaking does at hisjoin
peril.

Thus I in traverse, correctlythe case of a ifthink, drawn,special the
hoc, and theparty should the traverseover inducementpass absque and

himself not addput safelyon the he could thecountry, similiter for the
other the would not be boundparty, because other inlawparty to accept
the inand therefore the issue wouldtendered,issue notjoinder be matter
of form.

If the offer other mode oftraversing any legal trial,—party as, for
instance, by record, is never thatjoined,the being only the form—issue
of the trial which has beenaccepting by retainedjury, theamong
forms after hasnecessityits ceased.

inview,this it been held thehavingto case ofAccording Smith v.
“Gilman a of501,3 N. H. that writClarke, review could not be&

ansustained, in where there was issue incases factexcept to be tried
a lawby jury joined parties,” verybetween the the was correctly ex­

“ ofpressed in the the words issuebyBevised Statutes fact joined,” those
terms an toissue of fact made be triedexactly upmeaning by the jury.
And as fact ever joined,inasmuch no issue of was excepting for a jury
trial, thethe wordsaptly expressed bysame idea was “issue joined,” in
the inGeneral Statutes. The words the statute being toadapted ex­

for inpress had so been held lawprecisely longwhat this state, I find it
difficult now them Ofsignification.to othergive any course, we have
here technicallyto do with that other formulanothing called joinderthe
in is used in what is termed andemurrer, upwhich making issue of law.
In the isGilman,v. not to belikelyof Smith it heldlight that under
our present statute an action of would lie toreview revise a decision of
a matter of law.

sustained,Whether a where thereview would be facts were tried by
the statute, now becourt the need notunder determined. There being

no such a itstrictly trial,occasion to issue for wouldjoin hardly come
within the of the statute.terms

from recordWhen, it is the thathowever, theapparent issue has
been and that therightly tendered, joining issue,therefore i. e, adding

must Iform,the is matter of its omission thinksimiliter, be remedied
So,our ifby court can seestatute oí the thejeofails. by record that

an andtendered,has practicallyissue been rightly accepted by going to
trial, ofand intent theI think that the statuteobject having been

ornegligence designthe whose the formachieved, party by has been
ato defeat reviewpermitted byomitted not toought be saying that he

did It that in thetrue,not is case underthe issue.join consideration
thisI thinkthere but cannot alterby jury;was no trial the result.
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Laws, ed. pro­H. it was1830, p.2, 1829 88),the of Jan. (N.actBy
in thetried court ofactionevery superior judicature,vided “that
of of courtin court common which thatpleastried theand all actions

Statutes,reviewed.” In the forbe Revisedmayhas final jurisdiction, ”” ““ substituted,fact has been joinedan issue of aretried the words
“words are hasthe issue been joined.”in Statutestheand General

the statute now to embrace casesconstruingavoidtoI do not see how
default,nonsuit,of or hasafter an issuea judgmentthere iswhere

review, as matter of to beof a seemsright,The theoryjoined.been
toan thegive escape consequencesit tonecessary opportunityisthat

or asaccident, bysurprise, one reviewmistake, misapprehension,of
as non-­is, likely to that aquite happenIt perhaps,matter of right.
under ascircumstances,submitted to suchdefault, would besuit, or

should be suffered.verdictunfavorableanthat
tendered, andissue wasthat the general rightlyseeThe court can

similiter, in beingto add the which such caseremained butnothing
I think heldit must be to cured thebythe want of bematter of form,

statute.
overruled.Exceptions

Aug. 10, Lamprey.Bell v.1876.

limitations&emdash;Insolventlaws.Statute of

a bar undernecessarysix the state to createyears’ residence withinThe
limitations, of three andyears sixty-fivemust be hundredofstatutethe

andeach, have three hundredwhich mustleap year,exceptingclays
sixty-six days.

76, willMassachusetts, ch. sec. a debt118,Statutes ofGeneraltheBy
in contracted thebyunlessby discharge insolvency,barred thebenot

and while an inhabitant of the state.the statewithindebtor

Rockingham Circuit Court.From

Assumpsit isthe a :note,a of which following copyon promissory

7th, 1857.Haverhill, July
ofI to orderto thedate, promise pay Josephmonths afterTwo

dollars. Value received.hundredelevenPitts
J. S. L.
E. P.J. P.Endorsed,

inno interestof record'had theplaintiffadmitted that thewasIt
him to commence the suitendorsed to enablehad beennote, which

had citizenname, been all the time ahis and that Pittsown Josephin
Massachusetts.of


