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Laws, ed. pro­H. it was1830, p.2, 1829 88),the of Jan. (N.actBy
in thetried court ofactionevery superior judicature,vided “that
of of courtin court common which thatpleastried theand all actions

Statutes,reviewed.” In the forbe Revisedmayhas final jurisdiction, ”” ““ substituted,fact has been joinedan issue of aretried the words
“words are hasthe issue been joined.”in Statutestheand General

the statute now to embrace casesconstruingavoidtoI do not see how
default,nonsuit,of or hasafter an issuea judgmentthere iswhere

review, as matter of to beof a seemsright,The theoryjoined.been
toan thegive escape consequencesit tonecessary opportunityisthat

or asaccident, bysurprise, one reviewmistake, misapprehension,of
as non-­is, likely to that aquite happenIt perhaps,matter of right.
under ascircumstances,submitted to suchdefault, would besuit, or

should be suffered.verdictunfavorableanthat
tendered, andissue wasthat the general rightlyseeThe court can

similiter, in beingto add the which such caseremained butnothing
I think heldit must be to cured thebythe want of bematter of form,

statute.
overruled.Exceptions

Aug. 10, Lamprey.Bell v.1876.

limitations&emdash;Insolventlaws.Statute of

a bar undernecessarysix the state to createyears’ residence withinThe
limitations, of three andyears sixty-fivemust be hundredofstatutethe

andeach, have three hundredwhich mustleap year,exceptingclays
sixty-six days.

76, willMassachusetts, ch. sec. a debt118,Statutes ofGeneraltheBy
in contracted thebyunlessby discharge insolvency,barred thebenot

and while an inhabitant of the state.the statewithindebtor

Rockingham Circuit Court.From

Assumpsit isthe a :note,a of which following copyon promissory

7th, 1857.Haverhill, July
ofI to orderto thedate, promise pay Josephmonths afterTwo

dollars. Value received.hundredelevenPitts
J. S. L.
E. P.J. P.Endorsed,

inno interestof record'had theplaintiffadmitted that thewasIt
him to commence the suitendorsed to enablehad beennote, which

had citizenname, been all the time ahis and that Pittsown Josephin
Massachusetts.of
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The limitations;statute a dischargedefence was the of(1) (2)
under the of facts in toregardinsolvent law Massachusetts. The
the were,statute of limitations that defendant was not andopenlythe

innotoriously the state of New for sixspace yearsthe ofHampshire
theduring time between the of the note and date ofmaturity the the

writ; that,also, daysthe number of secular in thereckoning by year,
he was time; also,so thanmore six years during the samepresent
that, the numberreckoning by of business hours in a he was soday,

inpresent the state more than six years.
In toregard the in itdischarge that at theinsolvency, appeared

time of note,the which was made inmaking Massachusetts, the de-
fendant was a of Newcitizen that at the ofHampshire; time the com-
mencement of the insolvency,in and until hisproceedings discharge, he
was a Massachusetts;citizen of that the had other notesplaintiff
against the defendant inwhich were proved insolvency, but that the
note in suit sowas not assets,There noproved. being the defendant
could not have his withoutdischarge the written assent of a certain

ofportion his creditors. The such assent.signed Theplaintiff assent
was in the terms :following

“ subscribers,The creditors saidof the insolvent debtor, whoso
claims have been estate,and allowed hisproved against hereby signify
their assent to his receiving his ofcertificate discharge.”

The ofcertificate todischarge discharge thepurported defendant
from all his whichdebts, have or shall be hisproved against estate, and
which are founded on contract made him within orany by the state, to
be performed within same,the made since last ofday July,the 1838,
and from all aforesaid,debts which are as andprovable which are
founded on any contract himmade since that date andby due to any
persons who are resident commonwealth,within the being daythe of
the first of ofpublication notice the warrant for the seizure of the de-
fendant’s estate. This substantiallycertificate was the same as that
provided theby original law of Massachusetts,insolvent inpassed
1838, and corresponded with that of the ofsubstantially part law 1838
quoted which defined andbelow, determined the effect of the dis-
charge.

“That law originally thiscontained clause: The debtor shall be
thereupon dischargedand all hiswholly from debtsabsolutely which
shall at timeany actuallybe his estateagainstproved assigned as
aforesaid, and from all underdebts which thisprovableare act and
which are founded on him after thisany bycontract made act shall go
into ifoperation, made within the or tocommonwealth be performed

;within the same and from all debts which are asprovable aforesaid,
and which himbyare founded on any contract made after this act
shall go into and who shalloperation, any persondue to be resident
within the first publication,”commonwealth at the time of the &c.

“By 1855, 363,Statute ch. it that No shallwas person here-provided
after take of was atlaws, not,the benefit the insolvent who the time the
debts from contracted,which anhe seeks to be weredischarged inhab-

vol. lvii. 12
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thenot, at time ofalso, institutingof the and who is thestate,itant
in-anof of said acts,for the the benefitproceedings takingpurpose

habitant of this state.”
orcertificate,in ofby this statute the form theNo madechange was

dis-of aof 1838 which the effectin that of statute declaredthepart
within this statutebringcould himselfso that whocharge, personany

of ifwould, discharged,as the insolvent lawsso to take benefitthe
as that statute.as beforefully dischargedbe

17,in ch. sec. it wasStatutes, 1859, 118,enactedBy the General
state,inhabitant of this debts contracted“Any owingthatprovided

inhabitant,” &c.,such &c.“mightwhile apply,”
76, should beact, it was that the debtorBy the same sec. provided

“ and foundedunder this chapter,from all debtsdischarged provable
July,to the last ofdaycontract himby subsequentlyon madeany

if thisstate,and inhabitant of this made state1838, while an within
same, to resident thereinany personto be within the or dueperformed

theissuingof the notice of the ofat the time of the first publication
warrant.”

substantiallyofThe form of the wasdischargecertificate not
altered.

andin insolvencyThe were commenceddefendant’s proceedings
the; and118Massachusetts,of ch.under General Statutescompleted
thishis underdischargeas to the effect ofwhich arose wasquestion

statute.
forthatRand, J., the provisionThe case withbywas transferred

casetheeitherat the election of party,specifiedcertain purposes,
trial, judg-stand for otherwiseshould be and the actiondischarged

oncourtin accordance the of thefindingment should be ordered with
in the case.statement of facts contained printedthe

for the defendant.Mansion, Wiggin,Small $

■ U. for theBell,Match and Charles plaintiff’.

withat andhasCushing, argued great lengthC. This case beenJ.
of thetakencounsel on each side. In the viewtheability bygreat

theUndercounsel will becomecase, by apparent.the takenpoints
limita­ofcase, 41,in 52 N. H. on-the statutein thisdecision reported

time.ofas totions, arises is thethe whichonly question computation
Sunday,service could be made oncontends that as noThe defendant

theascertainingintaken intoshould not be considerationSundaysthe
statein the openlyhad beenof which heduring presentnumber years

andof hundredthat consist threeyearso the wouldnotoriously,and
ofor hourshundred and sixty-five,instead of threethirteen days

■ of each.days hourssixty-fivehundred and tento make threeenough
727, this3d Am. R.Cook, 537,N. Y.In of Bennett v. 43the case

defendant, beingthat thesubstantially decided. In casewasvery point
cityin theyears done businessin had for sevenJersey,resident New
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of New York for theabout same of time each andday,length except
detained,a few absentvery when from sickness ordays unavoidably

for of He andupwards years.seven went to New York city openly
thereon,had his office there with his name and had nopublicly, other

Duringof business. all that intime, however, lieplace Jerseyresided
ten hours toCity. day,the and the heReckoning omitting Sundays,

would the six years’ York;have made out in New itbut waspresence
held that the statute had not barred the claim. The of thatprinciple

is,if I candecision, it,understand that the time to bar thenecessary
mustclaim be six whole ofyears three hundred and insixty-five days

common and sixty-sixthree hundred and inyears, I thinkleap years.
the same thisdetermines and thatprinciple case, the action was not
barred the statute of limitations.by

It that,seems clear, also,sufficiently to ofaccording provisions
the inMassachusetts insolvent force at timelaw, the of the defendant’s

in the did notproceedings debt,certificate bar thisbankruptcy, because,
italthough withinmight certificate,come the terms of the it does not

within the thecome terms of andstatute limiting the ef-determining
fect of the This indischarge. section the statute that insucceeds
which form ofthe the certificate is enacted, and I mustthink be con-
strued to control limitand the certificate.

this view is cited the of v.Against case Breed 4 Allen 170.Lyman,
This case was decided after the of Gen. Stats., 118, but,ch.passage as
I case,understand the on facts arising before, and ofthe effect which
was determined under the instatutes atexistence the time.

case,IAs understand that it was that noobjected person under the
statute of 1855 could take the ofbenefit the insolvent laws, not,whowas at
the time all the from hedebts which to besought discharged were con-

antracted, inhabitant of the Itstate. was thebyheld court that it was
ifsufficient someof debtsthe were so contracted. The defendant having

thus himselfbrought within the ofcategory those who might apply,
the effect of his wasdischarge governed by the law as it was when
he commenced his and the debt inproceedings, suit heldwas to be
barred.

The court fortified its construction by 16,to sec. ch.referring 118,
Gen. Stats., which determined who might for benefit ofapply the the
law, but did not in any way allude to the ofeffect section 76 theupon
discharge. The case of Breed v. cannottherefore, be cited asLyman,
an authority on the effect of the under Generaldischarge, Statutes,

118.ch.
The in suit not adebt was contract made while the defendant was an

inhabitant of the isMassachusetts,state of and not embraced in sec-
tion 76 of the General Massachusetts,Statutes of ch. 118, and is not

bybarred discharge.the
isIt also said for the defendant plaintiffthat the assented to his dis-

; but Icharge cannot understand that the assent goes further thanany
Ithe itsdischarge. do not understand that theBy terms subscribers

recite allthat their claims have but that theybeen haveproved, some
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;and Imust,allowed and the assentprovedclaims wbicli have been
the of thethink, legal discharge.be limited to effectbe understood to

has comeclaims,is the somebyIt also said that plaintiff, proving
hisact,of and therefore waivedin to take the benefit thevoluntarily

of the claims not I do notright discharge proved.to to theobject
state,within the and to itssubject process,that athink residentparty

If he lived without thevoluntarily. jurisdic-can said come inbe to
run,could not it truthtion, mightof the court withwhere the process

;inhe came and in suchthat, in, voluntarilybe said if he casecame
his objection.he to have waivedmight well be held
a fraudIt is it as the other creditorsalso said that would operate upon

to the to hold back aassenting discharge,to the afterpermit plaintiff,
it lead hadwould them to that heclaims, supposeof his becausepart

not;when he had and that class ofdischargeaassented to complete
creditors,it is held that to aparties compromiseiscases cited where

for cred-advantages over otherdebtor, lawfully stipulatea cannotwith
cases do not I think thathowever,I those becausethink, apply,itors.

understood and the as-taken to have signedthe mustall creditors be
in itssent legal acceptation.

brief,at end of their last thatthecounsel, suggestThe defendant’s
afterJulyv. was granted 16, 1860,in Breedthe discharge Lyman
how­into Ioperation. think,alluded to wentthe statutegeneral

v. assumes that the ofBreed effect theever, Lymanthat case ofthe
in at the timethe law force the proceed­must upondischarge depend

commenced.ings in wereinsolvency
thattohave, investigate question,not undertakentherefore, thoughI

difficult some, to construeprinciples,to on generalit seemscertainly
lessdischargethe insolvent’s effective whenas to makethese statutes

as atbeen law the timeby existingit haveit was than wouldgranted
hisof application.

that, to the defendant’saccordingthebyis also plaintiff,It objected
statute, not inbe accordance with theit wouldof theconstruction

construction notThat beenhavingStates.of the Unitedconstitution
does not arise.constitutionalitythe ofquestionadopted,

There, of the for plain-on the referee theshould be judgment report
a trial.the defendant electstiff, unless

Ladd concurred.Smith, JJ.,and
Case discharged.


