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Haley.v.MoultonAug. 10, 1876.

in husband.trustResulting againstfavor of wife

woman, the deedof a married andmoneywithWhere land was purchased
it is ato her husband without her knowledge, questiontaken running

tomoney pos-husband reduced theof fact and intention whether the
as wellland,the so thatbefore it over for the equitablesession paying

vested in him the deed.byas estate would belegal
his and paidasserted marital the whenmoneyIfhehadnot thus rights,

that resultwife,the it seems a trust wouldwas the ofproperty byover
hisin her favor the husband and creditors.of law againstimplication

Strafford Circuit Court.From

Equity. Band,in who theJ., followingBill Tried before reported
facts for the of this court:opinion

the defendant,is the of E. andMoulton,The wifeplaintiff Stephen'
bya of said Moulton acommenced,was was creditorwhen the suit
sumcourt of Maine for thejudicialin the supremerecoveredjudgment

$108.60of and costs.damages, $11.63
and20,1859,was married to said Moulton on AugustThe plaintiff

right,in her ownhad the of the and estatemarriageat time property
in byand received herin the of her own partproceeds earnings,joart

was with theby 1870,In thereJuly, purchased proceedsinheritance.
of of land with thereon —describedbuildingsthis a theproperty parcel

for thisin in this state. The deedbill—situated in Rochesterthe
ofMoulton,E. without consentbytaken said thewasproperty Stephen

name; fact,thatwhen she was informed ofthe in his own andplaintiff,
asmade, she herselfthree after the deed was expressedsome weeks

express at different times after-dissatisfied, so herselfand continued to
writdefendant a to be sued13,1874,wards. On the causedJanuary

said andMoulton, judgment,out said E. theagainst Stephen uponthe
wasThis action en-the of land to be attached thereon.said parcel
ofthe Tuesday Sep-the holden at Dover on firsttered at circuit court

court, heldterm of saidto the next1874, and was continuedtember,
wastime1875,on of at whichTuesday February, judgmentthe second

costs; andand onagainst $243.88,said Moulton forrendered $19.05
1875, a levysaid andjudgment,was issued3, uponMarch execution

satis-returnedland, and the writ afterwardssaid ofuponmade parcel
null andcancelled,be and declaredlevybill that thefied. The prays

suchplaintiffbe ordered to execute to thevoid, and that the defendant
andhim to beher title theagainst premises,as will secureconveyance

and forclaim saidagainstfrom on hisenjoined premises,proceeding
relief.general

sometoin itbought, repairedAfter the wasRochester wasplace
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extent by the and her husband Theplaintiff together. plaintiff spent
no in formoney sheexcept what She onrepairing, spent papering. put
the did Mr.paper herself, and Moulton on thesome painting. put
blinds, $25, and otherwise onsome the incosting repairs,expended
labor and material, $25 $50.to In 1874 Mr. Moultonfrom commenced

abuilding new the said lot of land. A cellarhouse on was dug cost-
ing about besides,$400and Moulton some$102, expendedMr. of his
own earnings, himself,on He did much ofthe new house. the work
and got other by exchangingworkmen to him work. Thehelp plaintiff
put $100about in this house. Moulton afterwards went intonew bank-
ruptcy, and hissurrendered this new house to creditors. The defend-
ant had no Mr.of the situation of Moulton’sknowledge andproperty,
left the counsel,matter in the of Mr. C. K.hands his Sanborn. Mr. San-
born investigated the of Mr.situation of the Moulton to someproperty
extent, and found inthe estate hisRochester real name. Andstanding
in consequence of this He hadhe made the writ. no information that
the property was not and did not know ofMoulton’s,Mr. Mrs. Moul-
ton’s claim till of 1875,the whenFebruary court,term he was informed
in toregard it by the forcounsel the Heplaintiff. made no inquiries
of Mr. or Mrs. writ,Moulton. a trustee andThe writ was the trustees
were discharged February court,without costs at the term of 1875.
The Rochester was attached on andproperty January 14,1874, real
estate in 11,Madison attached on 1874.August

Upon the authority in v.of cited Horn 51the cases N.Cole, H.
287, the circuit court held is toplaintiffthat the claim theestopped prop-
erty described in the aand ordered that decree be inbill, made favor of
the defendant.

It appeared that the her husband hadand someplaintiff understand-
ing about the before theirproperty bill,described in the andmarriage,
that this was reduced toorunderstanding agreement writing before
the marriage, and soon after. The offeredsigned plaintiff parol evi-
dence of instrument,the contents of thethis same beenhaving lost.
The evidence was on that the wasrejected the instrumentground post-
nuptial, and the alsoTheplaintiff plaintiff to theexcepted. excepted
evidence inoffered new building put uponto the theregard property
by the husband, on the that the evidence wasground irrelevant.

Frank forHobbs, the defendant.

The plaintiff knew her the of land inthat husband took deed his own
name, and she to inallowed it remain his name for fournearly years
without any toeffort the in Shehave title vested herself. allowed her
husband to build on his and inland,the and to invest labor means the
old house, and defendant,this induced theby course she Mr.through
Sanborn, to suit,andthe etc.change positiondefendant’s Hornbegin
v. Cole,51 N. delayH. Four287, plaintiff. to assertyears’concludes the
her istitle gross it clear she waslaches on the were notpart,plaintiff’s

tointending aid fraud. In hasevent,a the husbandplaintiff’sany put
lyii.YOL. 13
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thisto whichdollars, plain-in hundredcontroversyinto the estate one
which, interest, be-claim, withnor andtiff has neither legal equitable

briefthe plaintiff’sinto her husband’s aslongs appearscreditors (for,
Madison, county,Carrolland lives inbill,and in the the livedplaintiff

toin and ask to the caseamendedlias a we haveMadison,and homestead
par-twothat betweenshow The common doctrinethese facts). applies,

hath arisen.etc., theties, neglect exigencythat one must suffer whoseby
andlands,in as towriting,An must have beenante-nuptial contract

the evidence.was, was bestwritingthe contract thesigned. "Whatever
towaswas to be executed, attemptedWhatever contract attempted

notthe wife couldmarriage,executed after the whenplaintiff’sbe
so to third at least.with her husband as bindcontract parties,

J. forHobbs,and H. the plaintiff.Wheeler

onstandLadd, J. It me of this case cannotseems to the decision
re-ato claimbyis her conductthat the plaintiff estoppedthe ground

herfor within in land andbought paidtrust her favor thesulting
herin husband withoutThe deed taken the name of herwasmoney.

consented,And if she hadand her consent. evenknowledge, against
bedeed tohad made and directed thepurchaseif she the herself

any doctrineto I do nothusband, how, then,made her seerunning
therein v. 51 N. H. UnlessCole, 287,enunciated Horn would apply.

trust,of such trustresultingto thesomething presumptionwas rebut a
law; distinguishand I toof theby nothingarise seeimplicationwould

anyof nor do I know oftrust,from the case a resultingcase ordinary
to im-in such cases takerule of law which the cestui trustrequires que

in-the well as thelegal equitablemediate measures to have estate as
doc-I it is novelrate,in him. At to aany sayterest ventureplaced

cestuitheagainstthat to do so work antrine, an omission will estoppel
; I thinkin land and notrust to maintain his theequitable rightsque

plaintiffthe here.can be to omission of thelegally givensuch effect
is trustcase found it that a resultingNo has been where intimated

Hall v.husband;innot arise favor of the wife the andmay against
a In134,37 H. be direct it may.N. seems to thatYoung, authority

aview, or of such trust involvedany ques­the existence non-existence
aTrusts, 143,and andPerrytion of fact intention. on etsec. seq.,

ofto Undoubtedlymultitude of cases referred in notes. the purchase
his Moultonland and a deed in E.taking by Stephen■the own name
him of his wifebyevidence of an intention to reduce thiswas property

his in mind law rulebearingbut that the commonpossession;into
of ofcourt, that,so far decisions thebymodified independentlywas

hus­the of hers until thestatute, chattels the wife remain■.any personal
histhem into with the intention ofpossession, makingreducesband

v. in Houstonhis and see toYoung,own—Hall cases referredthem sup.,
conclusive, and479,Clark, N. H. 481—that was notv. 50 evidence

bemayall thenot to be without other thatweighed evidence■ought
the wifethe ofbearing Eeceiving moneyon thequestion.produced
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for account,the of it on her thus itandpurpose away payingpaying
over, does not a to v.constitute reduction Hallpossession. Young,
supra.

If when was for land hadmoneythe the it been reduced topaid pos-
session, so ofactuallythat it was the money husband, then,the of
course, no Whether intrust resulted. there was a trust favor theof
wife case;was andthe in the inasmuch as thatgreat question question
was not tried, I think casethe should be standdischarged, and for
further in the court below.hearing

As to not,the it inagreement, anycould amountpost-nuptial view,
to anything more than a declaration of the husband’s withintention

torespect the at the time the was executed. His inten-property paper
tion at the time landthe was for was the inpaid andpoint question,
on that he could a witness. hisbe What intention in that regard may
have been toyears before seems be and I thinkimmaterial: there was
no error in thisexcluding document.

The facts in to thereference buildingnew erected on the land by
the husband were received. Hisproperly conduct with to therespect
land—whether he assumed to control and it owner,asmanage or other-
wise—would thebear hisupon question whether intention was to re-
duce the possessionof themoney plaintiff paidto when he it over for
the land.

Cushing, C. J. that theAssuming wife’s property, which she owned
at the time of 1859,the inmarriage havemight been appropriated by
the husband use,to his own still isit a ofquestion fact not settled ill
this case whether hadhe done so.

If he had not made the his own beforeproperty his taking the title
to himself, that bealthough might evidence to showtending such ap-
propriation, it iscertainly not conclusive evidence. If it were settled
as matter of fact that had nothe assumed to hisexercise marital right

it,over then a trust would result to the wife under the circumstances of
the case. I do not see how the can beplaintiff equitably estopped by
what was done without andher consent will.against her So far myas
recollection of extends,the cases those acts which have been held to

aestop party have been acts bydone him. Involuntarily the present
case the plaintiff, shows,far asso the case has not even been silent in
the matter, but has her dissent.expressed

The Skinner,case of 539, 17Hicks v. N. C.71 Am. R. is16, very
much like this. the husbandThere purchased wife,for theproperty

the titletaking consent;in his own without hername, and the case
finds that he did he afraidthis because was it injurewould his credit if
he took it in the name of his But thewife. court held that the equity
of the defendant her andagainst husband his creditors was indisputable,
and in particular it held that thewas wife was not estopped.

I agree, Ladd,with thattherefore, my brother the decree must be set
aside, and the case sent back for a further of facts.investigation

I think it clear that the ofevidence the contract was.post-nuptial
rightly rejected.
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have beenin to toregard buildingevidence the new appearsThe
hadwhich husbandquestion issue,on the was in whether therelevant

his own hisby rights.the the exercise of maritalmade property

laidnot this doctrineSmith, J. I do think case comes within the
thisv. ofconveyanceHorn Cole. The did not take aplaintiffdown in

did shenorcreditors,of herin the name her husband to defeatland
itwhichmoneythat the land to him. The withbelongedrepresent

andmarriage,was andearned inherited her beforebywas purchased
the pur-in ofto have been her until the timeappears kept possession

haddissatisfaction, the deedsheHer when learnedexpressedchase.
veryshowsname,in her husband’s andtaken subsequently,been

intent onthe anythat deed was not so with fraudulenttakenclearly
the of the plaintiff’snor did defendant become a creditorher part;

land, debt wasfor histhe of his thisstrength owninghusband upon
into her He was not thereforemarriage. prejudicedpriorcontracted

hus-of thethe was in namefact that the deed taken theany way by
band.

moneyof reduced thethe time the the husbandpurchaseUnless at
upona enforcedfavor,trust resulted in her which can beto possession,

205, decidesMcQuesten,Atherton v. N. H.46proceedings.proper
tohad a in to this propertyhusband vested 1859 reducerightthat the

act oftheaway bythe could notwhich takelegislaturepossession,
thistakingmaterial, byascertainthen,It becomes to whether1860.
fur-his name he to purchase-moneyin own intended reduce thedeed

evidence ofishis to His deedby possession. takingwife thenished
notreduction, but conclusive.such

aanddischarged,tried,this was not the case must beAs question
granted.New trial

v.State Bradford.Aug. 10, 1876.

Hoyt.v.State

Q-rand Venires—Practice.jurors—

court, nor bear teste ofneed not be the theof venire under seal ofwritA
chief, first, or senior justice.the

for which toappearexcuse reasonsjustice may jurorsgrandpresidingThe
thesatisfactory, and where ofmay reject requirementsgrand jurorshim

observed,in the not and the exer-drawing same have beenstatutethe
of such discretion will not be revised.ordinarilycise

Circuit Court.StraffordFrom


