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depends,a of theirdetermining jurisdictionlaw whichquestion upon
need not inquire.we

stat­under thefor the location of a railroad are allproceedingsThe
statute,theand ofrightstue. The liabilities the depend uponparties

to besaidIt isand the statute the remedies to beprovides pursued.
remedythesettled, thatnotwithstanding cases,w’ell some exceptional

landtakingbystatute to for sustainedgiven by land-owners, injuries
cumu­merelyandremedies,for is exclusive of all other notrailways,

docasein thislative. 1 Redf. on 334. I thinkRailw. the plaintiffs
thewithnot show courtsufficient reason for interference theany by

statute, especiallyusual and ofcourse under theordinary proceedings
beenas yetit is not havewhen that their ofpretended rights property

actually infringed.
demurrer.the theJudgment onfor defendants

Aug.10, Bodge v. Butler.1876.

Attorney’s authority&emdash;Referee’sreport.

an of the courtattorneyIf enter an author-for a withoutappearance party
court,such is not defaultedity, party so as he inis solong represented

not repudiateand does the action.attorney’s
referee,several defendants ref-One of to before the theneglecting appear

assessed him,eree in of an-damages against and found a verdict favor
The Held,other defendant. that theplaintiff elected a trial by jury.

defendant, awhom a toagainst assessed,has haddamages rightbeen so
trial.jury

CircuitFrom Strafford Court.

under theTrespass, statute of in the1870, of ch. 99 ofamendment
ItStats. is theGen. same case as in 53 N.v.reported Bodge Hughes,

It614. wasH. referred under gavethe act of referee1874. The
of a andhearing,notice Hughes, one of butthe defendants, appeared,

defendant Butler did notthe appear.
The referee heard the and defendantparties, in favor of thereported

and, as toHughes, the other in favordefendants, damagesassessed the
the plaintiff.of

the return of theUpon report, term, 1875, theFebruary plaintiff
trial by andjury,elected the action continued to Septemberwas

Hughes diedterm. after wasand the actionFebruary term, 1875,
as to him. alldismissed forCounsel on the docketappeared generally

the but itparties, that authorizedappeared they not oremployedwere
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by Butler to the andprior February term, 1876, the plaintiff objected
that- the defendant Butler was not entitled to be heard before the jury;
but the court ruled try bythat the to the caseplaintiff, having elected
the jury, Butler, athe was to trial.upon foregoing facts, entitled jury
To this the defendantsruling excepted.

the trialUpon the defendants ofoffered the refereereport uponthe
the question of to whichdamages, the but courttheplaintiff objected;
admitted it, and the In theplaintiff theexcepted. argument report
was side;not alluded byto onthe counsel either court in-but the
structed the that itjury was byevidence to becompetent weighed
them upon of inany the points the case.

juryThe having a Butler,returned verdict for the defendant the
tomovesplaintiff aside,set the same for aand new fortrial supposed

error in the wasforegoing rulings. Stanley, J., C. C.The case transferred by

Wheeler,for the plaintiff.

and J.Soils forSail,Gr. the defendants.

C. J.Cushing, Two in thisquestions First,arise case. as to the
status of the defendant court,in and hisButler to trialright by jurya
on the Second, to ofreport. as the admission the thereport against
plaintiff’s objection.

Butler,defendantThe as it case,from the notappears was defaulted.
in ourOrdinarily, ispractice, counsel not obliged to a warrantproduce

of himattorney to entitle to in an of hisappear action, but the fact ap-
furnishespearance evidence of hisprima authority. Doubtless,facie

if didButler not authorize the and itappearance, necessarywas for the
of his to do beprotection rights so, mighthe to showpermitted that

the was not authorizedattorney to and to have theappear, appearance
cancelled; but until this was done lie was in court, andrepresented

been Wallace,had not defaulted. Leavitt v. 12 N. H. 490.
referee, byIt that the his foundreport,seems Butler and as-guilty,

adamages.the The trial.jurysessed electedplaintiff Independently
Rule, I doof 68th not see had histhe that Butler lost to aright jury

to I no ifgotrial before the referee. see reasonby neglecting hewhy,
so, might reportto do he not the to bepermit againstchose made up

still to trial before Hisgoand the failure to beforehim, jury. appear
Bynot a default in notwas court. before theappearingthe referee
68thhimself, Rule,he under the to such areferee exposed report

been the occasion for a himjudgment against byas have de-might
it,ofwas not taken. Insteadfault. This course the referee proceeded

and him. mightassess the WhateverButler, damages againstto try
if 68th Rule had been followedneed not now hehave the set-happened

instead of that rulefollowingtled. The referee assessed damages
determination,and the in thatButler, acquiescingagainst plaintiff,

court;Butler in he had not de-elected a trial was beenby jury.
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faulted, and aon which to found motionnothingthere was apparent
for default. IIn such a of facts was that can seenothingstate there
which to with The-ought have Butler of a trial the rest.deprived jury
other trial, no morehad a to elect a and Butler wasparty .right jury
confined to on of than ondamages anythe referee’s award the question
other of had it his todefaulted, rightit. He not been and waspart

togo the statute.jury, under the
What the effect of the of the thereport against plaintiff’sadmission

objection is tomight necessaryhave been under other circumstances not
assess,decide. As thatwere no to the on subjectthere damages report

could have no in favor ofbeen of and the theconsequence, plain­report
tiff on the issue of not could not have him before theguilty prejudiced
jury. It foris well settled a will not be set asideenough that verdict
the admission of couldwhich theimproper testimony by party objecting
not v. Maine 34 N.Railroad,have been Currier Bostonprejudiced. &
H. ; ;507­ 33 N.Chamberlainv. 33 N. H. 128­ v.Davis, Walker,Watson
H. 145.

Ladd and Smith, JJ., concurred.

on the verdict in Butler.Judgment favor of

Perley Marshall.v.Aug. 10, 1876.

evidence.Flowage—Immaterial

onlyThe defendants introduced that to theraising heightevidence water
it,the a to raise affordedan insuffi-theyclaimed hadplaintiff rightwhich
immaterial;for their mill. that thecient Meldpower (the defendants’)

afford,not the defend-was what it would but whetherpowerquestion'
had a to claimedbyants to the them.right heightRow

be set immaterialA verdict will not aside because of the introduction of
evidence, unless the court see it tended to the casecan that prejudice

the jury.with

BelknapFrom Circuit Court.

land certain dam maintainedCase, for of the aflowage plaintiff’s by
in Meredith. Plea,the the outlet of Wickwasdefendants atby pond

Rand, and a AJ., controversyissue. Trial beforegeneral jury.the
andstone,on a called the Lawrencearose as to certain drill-holes stone

M. that he made many yearsholes one Smith Lawrence testifiedwhich
mark owner the dam.to indicate of a former ofhigh-watertheago,

testify,to sub-Marshall, defendants,of the' was permittedMr. one
in to following question:to answer theexception,theject plaintiff’s


