204 BODGE. ». BUTLER.

determining a question of law upon which their jurisdiction depends,
we need not inquire.

The proceedings for the location of a railroad are all under the stat-
tue. The rights and liabilities of the parties depend upon the statute,
and the statute provides the remedies to be pursued. Itis said to be
well settled, notwithstanding some exceptional cases, that the remedy
given by statute to land-owners, for injuries sustained by taking land
for railways, is exclusive of all other remedies, and not merely cumu-
lative. 1 Redf. on Railw. 884. I think the plaintiffs in this case do
not show any sufficient reason for interference by the court with the
usual and ordinary course of procecedings under the statute, especially
when it is not pretended that their rights of property have as yet been
actually infringed.

Judgment for the defendants on the demurrer.

Arglo} Booee v. BuTLEg.
Attorney’s authority— Referee’s report.

If an attorney of the court enter an appearance for a party without author-
ity, such party is not defaulted so long as he is so represented in court,
and does not repudiate the attorney’s action.

One of several defendants neglecting to appear before the referee, the ref-
eree assessed damages against him, and found a verdict in favor of an-
other defendant. The plaintiff elected a trial by jury. Held, that the

defendant, against whom damages has been so assessed, had a right to a
jury trial.

From StrAFFORD CircuiT COURT.

Trespass, under the statute of 1870, in amendment of ch. 99 of the
Gen. Stats. It is the same case as reported in Bodge v. Hughes, 53 N.
H. 614. It was referred under the act of 1874. The referee gave
notice of a hearing, and Hughes, one of the defendants, appeared, but
the defendant Butler did not appear.

The referee heard the parties, and reported in favor of the defendant
Hughes, and, as to the other defendants, assessed the damages in favor
of the plaintiff.

Upon the return of the report, February term, 1875, the plaintiff
elected ftrial by jury, and the action was continued to September
term, Hughes died after February term, 1875, and the action was
dismissed as to him. Counsel appeared generally on the docket for all
the parties, but it appeared that they were not employed or authorized
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by Butler prior to the February term, 1876, and the plaintiff objected
that the defendant Butler was not entitled to be heard before the jury;
but the court ruled that the plaintiff, having elected to try the case by
the jury, Butler, upon the foregoing facts, was entitled to a jury trial.
To this ruling the defendants excepted.

Upon the trial the defendants offered the report of the referee upon
the question of damages, to which the plaintiff objected; but the court
admitted it, and the plaintiff excepted. In the argument the report
was not allnded to by the counsel on either side; but the court in-
structed the jury that it was evidence competent to be weighed by
them upon any of the points in the case.

The jury having returned a verdict for the defendant Butler, the
plaintiff moves to set the same aside, and for a new trial for supposed
3_1'1'(5 ié the foregoing rulings. The case was transferred by StaNLEY,

., C.C.

Wheeler, for the plaintiff.
Hobbs and J. G. Hall, for the defendants.

CusEing, C. J. Two questions arise in this case. First, as to the
status of the defendant Butler in court, and his right to a trial by jury
on the report. Second, as to the admission of the report against the
plaintiff’s objection.

The defendant Butler, as it appears from the case, was not defaulted.
Ordinarily, in our practice, counsel is not obliged to produce a warrant
of attorney to entitle him to appear in an action, but the fact of liis ap-
pearance furnishes prima facie evidence of his authority. Doubtless,
if Butler did not authorize the appearance, and it was necessary for the
protection of his rights to do so, he might be permitted to show that
the attorney was not authorized to appear, and to have the appearance
cancelled ; bufi until this was done he was represented in court, and
had not been defaulted. ZLeavitt v. Wallace, 12 N. H. 490.

It seems that the referee, by his report, found Butler guilty, and as-
sessed the damages. The plaintiff elected a jury trial. Independently
of the 68th Rule, I do not see that Butler had lost his right to a jury
trial by neglecting to go before the referee. I see no reason why, if he
chose to do so, he might not permit the report to be made up against
him, and still go to trial before the jury. His failure to appear before
the referee was not a defaunlt in court. By not appearing before the
referee e exposed himself, under the 68th Rule, to such a report
as might have been the occasion for a judgment against him by de-
fault. This course was not taken. Instead of it, the referee proceeded
to try Butler, and assess the damages against him. Whatever might
have happened if the 68th Rule had been followed need not now be set-
tled. The referee instead of following that rule assessed damages
against Butler, and the plaintiff, acquiescing in that determination,
elected a trial by jury. DButler was in court; he had not been de-
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faulted, and there was nothing apparent on which to found a motion
for default. In such a state of facts there was nothing that I can see
which ought to have deprived Butler of a jury trial with the rest. Tle-
other party had a right to elect a jury trial, and Butler was no more
confined to the referee’s award on the question of damages than on any
other part of it. He had not been defaulted, and it was his right to
go to the jury, under the statute.

‘What the effect of the admission of the report against the plaintiff’s
objection might have been under other circumstances is not necessary to
decide. As there were no damages to assess, the report on that subject
could have heen of no consequence, and the report in favor of the plain-
tiff on the issue of not gunilty could not have prejudiced him before the
jury. It is well enongh settled that a verdict will not be set aside for
the improper admission of testimony by which the party objecting could
not have been prejudiced. Currier v. Boston ¢ Maine Railroad, 3¢ N.
:E[I. ?2’;, Chamberlain v. Davis, 38 N. H. 128 ; Watson v. Walker, 33 N.

Lapp and Switw, JJ., concurred.

Judgment on the verdict in favor of Butler.

Apg o} PrrrEy v. MARSHALL.

Flowage—Immaterial evidence.

The defendants introduced evidence that raising water to the height only
which the plaintiff claimed they had a right to raise it, afforded an insuffi-
cient power for their (the defendants’) mill. _Held immaterial; that the
question was not what power it would afford, but whether the defend-

" ants had a right to flow to the height claimed by them.

A verdiet will not be set aside because of the introduction of immaterial
evidence, unless the court can see that it tended to prejudice the case
with the jury.

From Berrnar Circuit CoURrT.

Casg, for flowage of the plaintiff’s land by a certain dam maintained
by the defendants at the outlet of Wickwas pond in Meredith. Plea,
the general issue. Trial before Rawp, J., and a jury. A controversy
arose as to certain drill-holes on a stone called the Lawrence stone, and
which holes one Smith M. Lawrence testified that he made many years
ago, to indicate the high-water mark of a former owner of the dam.

Mr. Marshall, one of the defendants, was permitted to testify, sub-
Ject to the plaintiff’s exception, in answer to the following question :




