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land-ownersAssessment land anddamages&emdash;Rightscorporationof of
whenroad built.improperly

a corpo-assessed the board for land taken railroadby proper byDamages
full, cer-are in and thatration it is not to the land-ownertoopen prove

tain other not considered.damagecauses of were
The not to be from the reasonable and prudentland-owner is prevented

railroad;use of landhis reason of the construction of theby improper
if, manner,a dam-but his land in reasonableand he suffersusing prudent

construction,from not-age such he recover hismay damages,improper
such ofuse of his land was to the constructionwithstanding subsequent

the railroad.

BelknapFrom Circuit Court.

Case, for land and wharf on the Winnipi-to theinjuries plaintiff’s
river, and the defendants’ railroad. Trial beforeseogee below adjoining

Stanley, J., and a jury.
of wascounts,The declaration four the substance whichcontained

that the of of land thewas the owner a certain tractplaintiff adjoining
and hadrailroad, wharf,on which had erected a that the defendantshe

river,over said so that the waterconstructed theirimproperly bridge
course,thereof was from its natural and turned theupondiverted

andplaintiff’s undermined, injured.it was washedwharf, whereby out,
of limita-Plea, the a brief statement of the statutegeneral issue, with

tions.
in the for the defend-The facts Verdictsufficiently opinion.appear

ants. The certain instructions to the werequestions juryarising upon
transferred to this court.

Pike and for theBlodgett Stone, plaintiff.

and for the defendants.Smith,JewellMugridge, Whipple,

been,to to haveCushing, J. the court seems meC. The ofcharge
andof the relative rightsmost an statementin admirablerespects,

however, oneis,Thereduties of the and the defendants.plaintiff
jurytold theThe courtof the which to objection.ispart charge open

“ thebyif to the plaintiffthat no would been occasionedinjury have
in in whichthe mannerof defendantsbyconstruction the thebridge

his wharf where heif had not placedit constructed the plaintiffwas
; had nothat theit, liable plaintiffdid the defendants were notplace

defendants to their prejudice;to acts of thetake of theright advantage
if theyet plain-andwrongful,of werethat if the acts the defendants

tohad his propertyif he allowedinjurednot havetiff would been
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defendants,as it was the acts of the theremain before defend-wrongful
liable; ifants are not that the construction of the wharf was im-the

of of bymediate cause the he cannotdamage complained plaintiff,the
“now recover therefor.” The of”damages advantagewords take seem

to an ofintention on the the to build his wharf inimply part plaintiff
such as it the andmanner to to from defendants’expose injury bridge,
if correct;the went no further than this I should hold tocharge it be

Ibut think the does to the extent ofcharge really go further, holding
that the if lie used his land for to soplaintiff, wharves, was do at his
own and that allperil; if, reasonable care and skill in theirusing erec-
tion, they should still acts ofinjured bybe the thewrongful defendants
in their hebuilding bridge, would be without This Iremedy. was,
think, toogoing far.

If a town its benegligently highwaysuffers to trav-insufficient, the
cannot,eller taketherefore, advantage of that neglect by unreasonably

toexposing so,himself and if do he willdanger; he rem-be without
edy. But if in the exercise of care andordinary asprudence, such
the ofcircumstances the case he sufferrequire, injury from the negli-

of the mayhegence town, recover.
So in this thecase, although couldplaintiff not take ofadvantage

still,the ifwrongful defendants,act of the care andusing reasonable
inskill the erection of his wharf shouldhe suffer injury by such wrong-

Iact,ful cannot see that it anymakes difference that the plaintiff’s
erection was after notand before that inactwrongful of time.point

The court bywere therequested toplaintiff give the following
instructions:

I. isThat it or not bridgeimmaterial whether the was built before
wharf;the that in use eitherpriority by the or the defendantsplaintiff

no rightwould confer toeither orobstruct divertupon the natural and
channel ofaccustomed the river to the of the other.injury

II. That the hadplaintiff’ the to makeright a ofreasonable use the
river bank hisalong shores anyfor beneficial he andpleased,purpose

righta like to the use of waterthe of the river, his wasprovided use
to thenot of theinjury defendants.

These instructions inwere correct andthemselves, calculatedwere
thatto ofqualify part the charge which has been found objectionable.

If, however, that ofpart the had Icharge remained, do not think that
its effect would have been certainly removed by adding these instruc-
tions to the charge.

next two requestsThe aswere follows:
III. The defendants thehave not under theirright charter to divert
obstructor the natural current of the ofriver to the injury plaintiff,the

unless such diversion was the natural and necessary ofconsequence
ofthe erection a across said river.proper bridge

IY. That if in the erection of said more inbridge piers putwere
than was ifnecessary, theyor as towere so divert or obstructplaced
the natural morecurrent than was or if the channelnaturalnecessary,

the riverof unnecessarily thebywas obstructed or diverted defend-
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did notsaid the defendantsants’ embankments end of bridge,at either
if thetherebymake a reasonable use of their rights plain-and proper

tiff had been injured.
in charge,These instructions and contained thefullywere completely

have any-I would addedthink, theyand do not if given particularly,
un-in them—thatto its advancedpositionforce. Thething legal

not have theescapedobstructions were unreasonable—couldnecessary
to thejury listening charge.

The fifth was as follows :request
cur-the naturalY. That if the divertedunreasonablydefendants
theland,rent of and such diversion wasthe river theupon plaintiff’s

liable,aretheyor of to theproximate injury plaintiff,substantial cause
are not in fault have contrib-they mayother causes for whichthough

uted to the injury.
it no distinc-was madeThis becauserequest clearly objectionable,

and con-tion of othercontributorybetween thenegligence plaintiff,
causes totributing the injury.

ifthat damageswas the noThe sixth instruction to effectrequested
and ifcommissioners, the erec-byfor the lotwere awarded wharf the
in beneficialtion has thedamagedof the defendants’ thebridge plaintiff

liable in this actionsaid areuse, lot,or ofoccupation, theyenjoyment
in afor even said was constructed propersuch damage, though bridge

manner.
of dama-to the that the awardThe court the effectjuryinstructed

that noconclusive, andmust taken to beges the commissioners beby
This instructionaction to recover damages.can be maintained further

v. Railroadis Cheshirecases—Aldrichby followingwell supported the.
Co., v.H.359, Railroad, 114,H. v. 24 N. Dearborn21 N. Clarke

fore-directlyH. is in to theRailroad, 24 N. contradiction179—and
waswhich, therefore, refused.going rightlyrequest,

setthe must be aside.For the reasons above stated verdict

his wharfLadd, J. If the had erected where heplaintiff wantonly
to destruction andintention of hisdid, exposingwith the property

himself, doing ag-in order so he mightthatdamage bybringing upon
act in buildingthe wrongfulthe of defendants’gravate consequences

manner, a questionin an or unsuitable differenttheir bridge improper
thatit to does not bearchargewould be But seems me thepresented.

the had nois were thattrue, plaintiffconstruction. It the toldjury
to theiracts of prejudice,to take of the the defendantsright advantage

direction, it isalthoughin thatwhich, itself,taken looks somewhatby
of theadvantagewas meant takingnot clear whatentirely byperhaps

is, the weredifficulty juryto But thedefendants’ acts their prejudice.
ifnevertheless,wrongful,if actsfurther told that defendants’ werethe

hishe allowedinjured propertywould not have been hadthe plaintiff
de-defendants, theof thewrongfulto remain as it was the actsbefore

thewas, plain-of to deprivefendants not The effect whichwere liable.
ofuse hisand customary propertytiff of all to make a reasonableright
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in order to protect the defendants tlie natural consequences ofagainst
their own illegal act. He as not tomust so use his own receive injury
from the Thismisconduct and of his is notwrong neighbor. anonly
inversion of the rule Sio utere tuo ut non but itIcedas,alienum adds the
extraordinary all,mandate own ifyou yourthat shall not use at by so
doing you incur a orbyto be the otherliability injured trespass wrong-
ful act of another.

Some remarks of v.J., in Cook TheBeardsley, Trans­Champlain
portation Co., 1 100, 101,Den. 91, are so that Ipertinent them.quote“ It would be a that astartling indeed, inprinciple building, anplaced
exposed position on land, beyondone’s own is the ofprotection the
law; and yet it comes to this theresult inupon argument urged this
case. A theland-owner on line of aimmediately railroad,builds as he
has an unquestionable do; ofmayto be an actright great impru­—it
dence, but in no sense is it ifIs he remediless his houseillegal. is set
on fire by the sheer an innegligence engineerof hisconducting engine

* *over the ?railway lot it,The owner of a builds upon although
in close to the of a smith. The isproximity house moreshop exposed
than it would at greaterbe a thedistance from but is thisshop: to ex­
empt care,the smith from of and tothe himobligation screen from the”consequences of his own ? Several othernegligence apt illustrations

“given,are and the learned concludes: We runmayjudge through
every imaginable ofvariety of some more someand of lessposition, ex­

andposure hazard, Iand at last, think,we must come to the conclu­
sion that, while a aperson confines himself to lawful employment on
his own premises, his andposition, injudicioushowever itimprudent may

isbe, not therefore hisand that want of due care andwrongful; judg­
inment its selection can to sonever amount asnegligence, thereby to

deprive him of redress for done to him others.”wrongs by
I think it is this ofto sustainimpossible part the andcharge, that

for this reason the verdict must be aside.set
The thatruling, the of the commissionersaward must be held to

cover all resultdamages which would to the from aplaintiff suitable
and lands,proper construction railroad across hisof the was correct.

As to the requests, ;of them seem to be quite unobjectionablesome but
at the time,same with the already pointed out, theexception charge

toappears cover and to includethe whole inground, everything the re-
quests that inwas or called for the facts thegermane, by case.

J.Smith, given, the juryUnder the instructions havemay found
that the inbridgedefendants did not construct their a suitable manner,
and that the constructed.plaintiff’s wharf was properly The instruc-
tions denied to to arightthe the make lawful use of his landplaintiff
except at his if receiverisk, therebyown he would frominjury the de-

Thatconstructed. they were er-bridge, although improperlyfendants’
cannot admit doubt,in it seems to me ofthis forparticularroneous

brethren, andmy which notmore need befully explained byreasons
repeated.
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bridge,and maintained theirIf the defendants constructedproperly
washis wharfnecessarythe result of the constructingand if plaintiff’s
thedid himdamages happened,that the which to would havehappen

thatit that allliable,are not must considereddefendants because be
ofinto the account and in awardoriginaltaken considered thewas

were there-and the instructions on this of the casepartdamages;
fore correct.

correct,&emdash;justto the inThe instructions other werejury respects
and ad-evidence,for bywhat called the facts in thewere appearing

ofto aid incalculated the a clearmirably apprehensionjury gaining
re-law to the instructionsTheythe case. covered the specialapplicable

errorso as But forby theythe far for.quested were calledplaintiff,
aside,in as must be setabove the verdictinstructions, explained,the

and
A trial granted.new

Aug. 10. v.Bennett Atwood.1876.

Review actionof referred.

action, a ruleof underreferred by agreement parties,an has beenWhere
referee,of abeen entered on the thecourt, has reportand judgmentof

the statute.lie underdoes notreview

Court.Carroll CircuitFrom

ofby agreementaction was referred1875, thisterm,theAt April
term, 1875, and judgmentat the OctobermadewasBeportparties.
1876, the movedterm, plaintiffAt the Aprilupon report.theentered

for The defendant objected,forward review.broughtaction bethat the
andlie. The granted,does not motion wasthat reviewgroundtheon

defendant excepted.the

for theWentworth, plaintiff.

the defendant.and forWeed,Sill

Byin this case wasruling wrong. enteringI think theJ.Ladd,
court,under a of thetheir cause rule par-to referagreementinto an

or-of the laws thewhichoperation prescribeit from theties withdrew
suits at law. In of a trial by juryin placeofmode proceedingandder

se-theya trial before a tribunalsubstituted whichcourt,by the wasor
; coursetheir as to theand agreementfor themselvesand madelected

theof the case becamedisposition thereupon,theof andproceedings,


