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describe herself ag a married woman, and set out the facts by virtue of
which she is entitled to sue alone.

There are two classes of statutes regarding the rights of married
women. One of those classes consists of those statutes which affect
the person of the married woman, and enable her to do, independently
of her husband, what she otherwise could not do. The other class
consists of those statutes which impress upon the property of married
women the quality of being subject to her sole contracts.

The present action, seeking damages for personal injuries, must be
determined by the class first above mentioned. I do not now remem-
ber any statute at present in force excepting those referred to by my
brother Smrra. I think the amendment should be permitted.

Lapp, J., concurred.
LHxceptions overruled.

A} Hicemns . Hieess.
Husband and wife—Injunction.

The power of the court, under Gen. Stats., ch. 164, sec. 9, to grantinjunc-
tions is diseretionary, and will not be exercised when it is apparent that
such exercise will tend to promote rather than to prevent fraud and in-
Jjustice,—as, e. ¢., when the child’s presence in the state for six months has
been effected by the fraudulent misrepresentations and concealment of
the mother.

From Mzerrimack Crzcurir CoURT.

PemTION, for injunction to restrain the defendant from taking the
child of the parties, brought under secs. 5, 8, and 9 of ch. 164 of the
Gen. Stats. The facts are sufficiently shown in the opinions of the
court. .

Sargent § Chase, for the plaintiff.

Jokm Y. Mugridge, F. P. Goulding, and Fred. H. Gould, for the de-
fendant.

Cusamve, C.J. By Gen. Stats., ch. 164,sec. 5, it is provided as follows:
“If any woman, the wife of an alien or of a citizen of another state,
has resided in this state six months successively, separate from her hus-
band, she may make contracts, may acquire and hold real and per-
sonal estate, and may convey the same in the same way and man-
ner as if sole and unmarried, sue and be sued in her own name for
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any cause of action aceruing during such separate residence, and have
the exclusive care, custody, and guardianship of her minor children liv-
ing with her in this state, and the earnings of such children shall be
expended in the same manner as if her husband had deceased ; but
such woman shall not contract another marriage, nor sue or be sued
for a breach of such contract.”

By section 9,— Upon her application a guardian may be appointed
for such child, and the supreme court, or either of the justices thereof,
may issue an injunction restraining the father and all other persons from
removing said child from this state against the consent of the mother,
and make such further orders and decrees as shall secure to her or
to said guardian the custody of such child.”

Under this statute the petitioner sets forth substantially that her
husband, the respondent, resides in Massachusetts; that she has re-
sided in this state separated from him for the space of six months, and
that their daughter, Isabel, an infant of tender years, has been residing
with her ; that a guardian has been appointed to her said child under
said statute; and praying that her husband, the petitioner, may be re-
strained by injunction from interfering with her.

The case does not show any fault on the part of the defendant,—any
reason why the wife should be separated from him, or any want of
proper care, or any neglect of the child. The petitioner puts herself
squarely on the fact of hier residence with the child in New Hampshire
for the space of six months, and claims that the statute be literally
enforced against the father.

In answer to this, the respondent, the husband and father, offers to
show that he permitted his daughter to come with her mother into the
state, by reason of the fraudulent representations of the mother and the
guardian that there should be no attempt to deprive him of the cus-
tody of his child ; that he should be permitted to see her whenever he
chose, to take her home with him ; and that they would never do any-
thing to deprive him of his legal rights as a father ; and that when he
came into this state, long before the six months had elapsed, for the
purpose of taking his dauglter, she was fraudulently secreted from
him, so that he could not assert his control over her until the expira-
tion of that time.

The power of this court to grant writs of injunction is defined in
Gen. Stats., ch. 190, sec. 1; and the words of the statute are, that the
court ¢ may grant writs of injunction whenever the same is necessary
to prevent fraud or injustice.” It is under this general statute that
the statute first cited provides that writs of injunction may be granted,
in the cases contemplated under that statute.

The duty of the court to interfere by injunction in this summary way
is not by the statute peremptory, bnt discretionary. It is not said that
the court shall, but that the court may, grant injunctions when neces-
sary to prevent fraud or injustice.

In the present case the defendant’s position is, that he ought to be
permitted to show by testimony not only that the injunction is not
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necessary for the prevention of fraud and injustice, but that it would
in fact tend to the promotion of such fraud and injustice.

The plaintiff’s position is, that the question of fraud and injustice on
her part is of no consequence. Lex ita scripta is her ground of re-
liance. She maintains, that, because the law provides that certain con-
sequences shall follow from a certain state of facts, it is of no conse-
quence how that state of facts has been brought about.

It is not necessary to determine now what would be the result if the
respondent were before the court for a violation of the statute. What
we have to determine is, whether this is a case where the defendant
ought to be permitted to show that the court, in the exercise of its dis-
cretion, ought not to put in motion its extraordinary preventive powers.

I am of opinion that the defendant ought to be permitted to put
in evidence the facts proposed, and that if he succeeds in making out
the case he states, the injunction ought not to issue, since, instead of
preventing fraud and injustice, it would tend strongly to promote
them.

Lapp, J., concurred.

Smrra, J. The evidence offered is admissible as tending to show
the circumstances under which the petitioner came here, and whether
she is really living here separate from her husband. What weight
should be given to it is for the judge who may try the case to de-
termine.

Fuceptions sustained.

i PivgmaM 0. Brae.
Harecutory devise—Next of kin—Indefinite failure of tssue.

P. devised to his two daughters, Mary and Lucy, his estate, with the pro-
viso that if either should die without issue, the survivor should take the
share of the deceased sister; and if both should die without issue, his
son should take the estate for life, remainder to heirs of his body and
their heirs forever; but if the son should die without heirs of his body,
the estate should go to the next of kin of the testator and their heirs.
Luey died in 1860, the son in 1861, and Mary in 1878, all without ever
having had issue, and all intestate. [Held, that the limitation over to
his next of kin was valid by way of executory devise, being to take
effect upon a definite failure of issue, it appearing from the whole will
that the testator intended to confine the failure of issue to a dying




