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SumrrE, J.  When Bishop, one of the firm of Wilson & Co., received
from Rilliott, March 21, 1874, the goods for which they seek to recover,
Elliott could then no longer be regarded as their factor or agent, if he
was such before. The goods were left with Elliott for the sole pur-
puse of being forwarded to the plaintiffs at Reading ; and this he under-
took to do according to the directions of Bishop, although they de-
clined to veceive them j—the goods, nevertheless, remained the property
of the plaintiffs, subject to the attachment afterwards made by Elliott.
They would probably be entitled to recover for the item of repairs,
$1.50, if the sameé had not been adjusted by being credited with the as-
sent of Bishop on the bill for the other goods returned the same day.

As to the goods which are the subject-matter of the suit of Ziliott v.
Wilson ¢ Co., Elliott never sustained the relation of factor to’them.
Bishop agreed to receive them back, and did receive them back on the
same day, and the amount to be paid therefor was ascertained and
agreed upon. Both lots of goods were sealed up in his presence, and
by his directions forwarded to Reading, with the further agreement
that the amount which had been found due would then be paid. Wil-
son & Co. attempt to excuse themselves for not receiving the goods,
upon the ground that they were not permitted by the express carrier to
examine the contents of the bundle before being required to pay for the
same. Ordinarily, a consignee will be entitled to a reasonable oppor-
tunity to examine the packages brought to him to ascertain whether
the goods answer the description of those ordered by him. ZLyons v.
Hill, 46 N. H. 49. But there was no occasion in this case for that, be-

cause, the goods having been put up and sealed in the presence of:

Bishop, and forwarded to his firm by his directions, they had through
him knowledge of the contents of the package.

Brceptions overruled.

e} BIokroRD v. DANE.
Contract by married woman.

The defendant, a married woman, was the owner of a house. Her hus-
band employed the plaintiff to make repairs thereon, bnt she superin-
tended the work, directing how it should be done. _Held, that whether
the husband was acting as her agent in employing the plaintiff, and
whether she was legally bound by contract to pay for the work, were
questions of fact.

From Hizrssoroven Circurir COURT.

Assumpsrt, to recover an account for labor and materials.
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The action was referred under the act of 1874 to a referee, who for
the purpose of assessing damages found for the plaintiff, and at the re-
quest of the defendant reported the facts found proved by him as fol-
lows:

“ The defendant now is, and at the commencement of this suit was,
the widow of Herman Dane. She now owns, and for a long time be-
fore the decease of her husband did own, a house and lot, in her own
right, in Nashua, which was the home of the defendant and her
husband. In the lifetime of the husband he employed the plaintiff
to do some painting at his house. The plaintiff supposed, at the time,
that the husband owned the house. The plaintiff did the work charged
in the specification by his servant. The plaintiff had no communication
with the defendant about the painting ; did not know that she had any
interest in the house, and charged the work to the hushand, who made a
partial payment before the plaintiff knew the defendant owned the house.
The plaintiff’s servant who did the work testified that e was sent by
the plaintiff to the Dane house to paint a room ; that Mrs. Dane showed
him where to commence work; that he commenced where she told
him ; that she pointed out other rooms to be painted; that he told
Mrs. Dane that the sitting-room would look well varnished, and she
told him if he thought so to do it, and he did varnish it. Mr. Dane
was not about home. This evidence was not contradicted.”

The defendant moved for judgment on the report in her favor, which
motion the court, StraNusy, J., C. C., pro forma, granted, and the plain-
tiff excepted.

Bailey, for the plaintiff.
A. W. Sawyer, for the defendant.

Lapp, J. I think no judgment can be rendered on this report, for
the reason that all the facts reported are at the same time consistent
with a contract by which the defendant would be bound, and almost, if
not quite, equally consistent with a special contract by the husband
binding himself alone. Was Herman Dane acting as the agent of his
wife when he employed the plaintiff to do the painting? Thabis an
important inquiry—perhaps the great question in the case; and the
referee has not passed upon it one way or the other. The defendant
owned the house. Suppose a son, of age to contract for himself or any
other person, who was at the time a member of the family, had, in
general terms, employed the plaintiff to do the work, which was
afterwards done under the eye and according to the specific directions

. of the defendant: no one could fail to see at a glance that the first ques-
tion would be, Was the person thus engaging the labor and materials
acting as agent for the owner of the house, or was he acting entirely on
his own behalf, intending either a gratuity to her, or to make the im-
provements himself in pursuance of some contract with her by which
he was to be paid ? Clearly, it makes no difference, under our statutes,
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that the person making the engagement was the husband of the
owner of the house. The fact that these persons were husband and
wife is of no consequence, except as it bears upon the question of agency. -
It is simply the case of A employing a laborer to work upon the
house of B, where the work is done with the knowledge and under the
immediate direction of B as to details. In the absence of a very plain
contract, fixing the individual liability of A, excluding the idea of
agency and the liability of B in any event, such facts would undoubt-
edly furnish grounds for the inference that B is liable as principal upon
the contract of hiring made on his behalf by A, as well as for the
inference of a tacit contract and promise arising from the fact that
the work is done under the immediate direction of B and for his benefit.

The question to be tried in this case is, whether the defendant is in
any way bound by contract to pay for the labor and materials expended
by the plaintiff on her house ; and this may involve an examination of
any one or all of these three questions: (1) Was there an express con-
tract,—that is, did the husband contract on her behalf as her agent ?
(2) Was there an actual but tacit contract and understanding to be
inferred, as matter of fact, from the fact that the work was done for her
benefit with her knowledge and assent? (3) Is she estopped by her
conduct to deny a contract by which she is bound ?  Seeva v. True, 63
N. H. 632.

Cusmmvg, C. J. The case finds that the defendant held in her own
right the dwelling-house on which the plaintiff’s labor was performed.
It does not find whether she was holding in her own right at common law
before the statute of 1860, or to her sole and separate use under the
statute of 1846, or in her own right under the statute of 1860 ; so that
we cannot say, as matter of law, that the husband was not interested
as tenant during their joint lives, or as tenant by the courtesy, even
without undertaking to determine exactly what his rights would be un-
der the statute of 1860 ;—and we can also see, that, as occupant with his
wife, he hiad an interest in keeping the property comfortable for occu-
pation.

So far, therefore, as the law would imply a contract from the fact of
benefit derived from the work, there is no more reason to imply it
against the defendant than against her husband. As matter of law,
therefore, I cannot sce any foundation for an implied contract against
the defendant. -

The case shows that the work was done at the request of the hus-
band ; that nothing was said to the plaintiff, and that he knew nothing,
about the wife’s ownership of the house; and that he charged the work
to the husband. If, therefore, the husband made the contract as agent
of his wife, thatis a fact which does not appear from the case, and which
must be found by the trier before the plaintiff can have judgment.

Surrm, J. The referee has not found that the defendant contracted
for the painting done in her house, nor that her husband acted as her
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agent. His report shows that there was some evidence before him from
which he might find how this was. If such contract was made, it was
a contract in respect to her property for which she would be liable. If
is purely a question of fact, whether the plaintiff contracted with the
defendant’s husband on his own account, or in behalf of his wife. I do
not find any question of law to be settled.

Case discharged.

RoweLs v. CONNER. {49

Probate apjoeal.

The two years within which a petition may be presented to this court for
leave to appeal from the decree of the probate court begins to run from
and after the expiration of the sixty days within whieh such appeal may
be claimed as matter of right.

The statement in such petition, that the administrator has been wrongfully
credited with moneys as paid, and has neglected to charge himself with
money which he has received, sets forth a sufficient reason for appealing.

From Hirissorouem ProsBare COURT.

Prrrtion, for leave to appeal from the decree of the judge of probate,
passed May 26, 1874, allowing the account of the defendant as admin-
istrator with the will annexed of the estate of Kate L. Conner, de-
ceased. The petition was filed May 81, 1878, by the trustee, under the
will for the minor children of the deceased, and sets forth as the reason
for appealing ¢ that the administrator in his said account neglected to
charge himself with a large amount of money received by him belong-
ing to said estate and the said minor heirs, and credited himself with
a large amount of money not paid by him as administrator of said
estate.”

The appellee moved to dismiss the appeal, (1) because this petition
was not brought within two years from the date of said decree, and
(2) because the petition sets forth no sufficient grounds of appeal.

C. B. Morrison, for the petitionee.
Morrison ¢ Hiland, for the petitioner.

Surre, J. The petition was filed in season. The limitation of two
years within which such petition may be brought is held to begin from
the expiration of the sixty days next succeeding the decree of the pro-
]&at% COEI)JI‘t, and not from the date of such decree. Holt v. Smart, 46




