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leg­theit The court the functions ofusurpcan cannotoperate.■which
beof toIf married women to contractcapacity oughtislature. the

with the not with court.*remedythe is and theenlarged, legislature
is to onThe defendant entitled thejudgment report.

Ladd,J., J.,O. and concurred.Gushing,

on theJudgment report.

Winegar.Dinsmore v.Aug. 11, 1876.

Consideration deed—Parol evidence.of

a a to the taxesfarm,to certain stunfor andagreed pay payThe defendant
did not the taxes.year He the sum butpaid agreed, paythe 1870.for

the whichthe recover the amount of taxesHeld, plaintiffthat might
or caused to be in an action ofpaid, assumpsit.had paid,she

no to husbandHeld, recoveryit was the that theobjectionthat plaintiff’s
the be him.land to taxed tohad permitted

landHeld, taxed the for mightthe which was to husband that yearthat
theas farm inidentified evidence.question by parolbe

Hillsborough Circuit Court.From

of on theAssumpsit, to recover the defendant the taxes assessed
wasin incalled, Stoddard,so 1870. Therefarm, yeartheCopeland

that in May,to show defendant the farmtending boughttheevidence
$2,000the and taxes ofit,to for the1870, pay plaintiffand agreed

of$2,000, did booksthe but not the taxes. Theyear. paythat She paid
and introduced in It appearedtown-clerk selectmen were evidence.the

real in to Silasthat certain estate Stoddard was taxedfrom the books
inhusband the theplaintiff, occupationwho was the of andDinsmore,

year pro-in E. wasthe farm the 1870. Edward Uptonof Copeland
; that was town-clerkbywitness the stated heplaintiffduced as a —he

Ittime, of in 1870.at the and one selectmenpresentof Stoddard the
totaxedof the real estatethe books selectmen that thefromappeared

Upton per-of 170 acres of land. Mr. wasDinsmore consistedSilas
170state, theseto the thatexception,to defendant’ssubjectmitted

; that Mr.farmto Silas Dinsmore constituted theacres taxed Copeland
; he neveron farm and thatand Mrs. Dinsmore lived the Copeland

had in that.knew that real estate townthey any except

* 1876, a woman tolegislature, the of marriedpowerAt the June session of the
sole, onlysavethe extent as of aenlargedmake contracts was to same that feme

32,surety Ch. Lawsthat she as for her husband.guarantorcannot bind herself or
1876, p.of 580.
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The defendant moved for nonsuit, on the that thereground abeing
contract for the sale land,of and not in no actionbeing writing, could

“it;be on and also onmaintained the that if theground promise was
taxes,made to thatpay toonlycould extend such taxes aspromise

farm;were onassessed the and that taxeslegally assessed on the
farm of husband,the to her were notplaintiff, to bepresumed taxes

assessed onlegally of but wereproperty the toplaintiff, presumed be
taxes ;assessed on husband and,of the itlegally property appearing

the record that taxesby assessed,were so parol evidence was inad-
contradict,missible to orenlarge, the record.”explain

The motion afor nonsuit was andoverruled, the defendant in herput
evidence the jury.before

No was taken toexception the The courtcharge. instructed the
that it was for them tojury say whether the evidenceparol introduced

by the wasplaintiff sufficient to show that the taxes assessed to Silas
Dinsmore taxeswere assessed on farmthe Copeland thepurchased by
defendant; that only taxes recovered;assessed couldlegally be and
that, although a wouldpresumption arise from the record alone that the
taxes assessed to Silas Dinsmore were assessed on his theproperty,
presumption might by parolwould be one which be overcome the
evidence.

The defendant requested the court to instruct the that taxesjury as-
sessed to Silas Dinsmore are to be to bepresumed taxes assessed on his

The court declinedproperty. instruction,to thegive as above.except
The areturned verdict forjury the whichplaintiff, the defendant

moved to set aside. The questions thearising upon caseforegoing
were totransferred the Rand,court C. C.superior by J.,

B. S. Ciarle, defendant,for the took the :following positions
1. There was no evidence to show thatcompetent taxes were as-any

sessed on the farm.Copeland
2. There was no evidence to show thatcompetent werethey legally

assessed.
Ev.,Perkins v. 501; ;36 N. H. 1 Gr.Langmaid, sec. 275 Wads-

loorth v. ;35Bennilcer, N. Benton,H. 189 v. 36 N. H.Orford
;395 Barnstead, ;v. 38 N. H. 115 Farrar v. 39Fessenden,Pittsfield

H. 268.N.
The further was wasposition taken, that it not shown that farmthe

notwas taxed to the husband his consent.plaintiff’s by

Briggs Base, for Wadsworth,the cited v. 6 East.plaintiff, Crosby
602, v. Mason, 80,15 Mass. 1 on Contracts95, ComynsDavenport
1 309,Powell 2 363,Yern. v. 1 Eairf. 40,Bolbrook Armstrong, Wil-

Scott, 179,v.kinson 17 Mass. v. Pick. v.249, Bellows,Brown 4 Bess
Fox, 568,436,10 Wend. 4 Conn. v. 8Allen, 405,Bichards Pick.

v. Graves, 513, 201,4 Wheat. Linscott v. 3Boyd McIntyre, Sliep.
Goodwin v. 9 513, 513,Mass. v. 12Gilbert, Mass.Pomeroy Winship,
Moss v. 3 Am. R.Quiver, on sec. and cases601, Frauds, 118,Browne
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H.Shattuek, Hall, 8229, 131,4 N. H. Hall v. N.cited, Morse v.
180,324,Graves, v. 2 Met. Moore v.Niii,45 N. H. Newellv.Graves

34 N. H.547, 414, 231,v. Me H. 36.H. Fiske N.Noss, 11 N. Gregory,
maintain as-the couldhaving conveyed farm,that the plaintiffto show

price.to recover thesumpsit
by parolthe land taxed be identifiedparticular mightthatTo show

Smith, 63, v. Towne,v. 100 Mass.cited Gerrishtestimony, they Stoops
Co., 134,1 v.82, Bowker,v. Boston Iron SuttonHerring GrayGray3

Mouat,13 Pet. v. 11 C.Co.,v. Backet BriceGray 416, 89,Bradley5
; v. 11508, v. 13 Mass. 139S., HoginsB.,N. Manly, Blympton,Bradford

97, 38,v. 12 Brown,Haven v. 7 Greenl.GrayClark Houghton,Pick.
103, Mather,5 v. 10v. Allen Fanvell AllenBaker421, Hathaway,

58, Ev., 286-288,v. Mass. 1 Gr. secs. Hall322, Bond,Butnam 100
andH. N. H. 8 N. H. cases cited.Davis, 443, 300,36 N. 17659,v.

* the forJ. defendant to taxes thatCushing, agreed payC. The
her,was to as a of the ofconveyed part priceon farm whichtheyear

her, hasconveyedfarm has been to and she re-farm. The dulythe
N.Graves, 323,v. and Hall v.it. The cases of Graves 45 H.ceived

that after has129,8 are conclusive authorities land beenN. H.Hall,
has to the an mayand the title actionpassed grantee, beconveyed,

him to price.recover themaintained against
it was incumbent on the to show that theso, plaintiff farmThis being
and tax had been It was nottaxed, paid.that the necessaryhad been

her,to nor she,have been taxed that herself,the farm shouldthat
it. If husbandshe had induced her tohave thepermitshould paid

and assessors thathim,to the had consented to ar-to taxedfarm be
Itwould have been lawful. matters notentirelythat torangement,

the or the husband hadwhether beenplaintiff plaintiff’sdefendantthe
to taxes,land. The defendant’s was theagreementfor the paytaxed

so, was bound to amount to theto do she theand, pay plaintiff,failing
to bethe had causedshe, paid.plaintiff,which

is,then, that whether parolremains evidence wasThe only question,
that the farm the farmto show was which hadCopelandadmissible

It ofthe husband. was one those instances ofplaintiff’stotaxedbeen
for the of aof evidenceparol purpose applying writingintroductionthe

to which it too common tobelonged, needquiteto the subject-matter
be,If the law as I take itbe,of authorities. to that itillustrationthe

be its noowner,that real estate should taxed to con-necessaryis not
been and it wastaxed,that it has soexists there-clusive presumption

to that farmthe record show the whichcontradictingin no sensefore
did nothusband to him.belongthetaxed to plaintiff’swas

C.J., J.,and concurred.Ladd, Stanley, C.,

overruled.Hxceptions

* counsel,J., not sit.Smith, having been didof


