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record will stand as will alwaysand the evidence which embarrass
If not dis-those who are for the truth. fraud had beenseeking the

in thecovered, of the first seven the record wouldperhaps space years
established,have and ofbecome the fraud the officialsof Mason achieved.

There to be this Itought remedysome found for must bewrong.
true from the arsenals withthat of the law some can drawnweapon be
which to this Ifsuccessfully theycombat fraud. facts not asthe are
now stand admitted by demurrer,the to be investi-they ought now
gated.

this ofWhether record is a act done apublic coordinate branchby
the of itgovernment equal not,with the I thinkjudiciary orpower
certain that the court has jurisdiction over these towns and their agents,
and whatever the state of New or ithoweverHampshire might do,
might to bychoose be bound the fraudulent acts of con-selectmen

itssidered ministerialas it seems to me thisagents, clear that court
has tothe same power the defendant town from itselfprevent availing

selectmen,of the fraud of its that toit would have fromprevent them
contract,aoftaking advantage or a a similarjudgment obtained, by

fraud, mayand that this be done a suitby instituted for the purpose
under a familiar head ofsufficiently equity jurisprudence. Story’s Eq.

820.Jur., sec.
The is,result that thetherefore town of Mason be en-must forever

from ofjoined evidence;use this asrecord tomaking and, according
the cited,of cases this shouldprinciples the be not useonly against its
as evidence butagainst Greenville, also against any other parties.

Ladd JJ.,and Smith, concurred.

Decree accordingly.

August,
R. R. Co. v. Elliot.Ashuelot 1874.

aWhere railroad has tofailed hold its annual acorporation jus-meeting,
tice of the apeace may,who is stockholder on issue his war-application,

16&emdash;thatrant Stats.,for such 133, 15,under Gen. ch. secs.meeting being
act&emdash;andmerely a elected pre-ministerial chairmanbeing may legally

side in such meeting.
A railroad aexecuted of its road and othercorporation mortgage property

to a trustee, to of its The notsecure bonds. bondspayment paidbeing
at undermaturity, the trustee took the and forpossession sev-mortgage,
eral and the road and onyears controlled behalf ofmanaged property

inthe On a bill thebrought bybondholders. equity, corporation
therein,and several the trustee and others for anstockholders against
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trustee,Held, that the while so in possession,and toaccounting, redeem—
as theas trustee of the as well ofcorporationbe themust regarded

bondholders.
such trustee to the corpora-the duties which owesIt is inconsistent with

forto securegivenin which the wasmortgagedeal the bondstion to
his own private gain.

theand entering per-of the roadtrustee, uponafter possessiontakingSuch
contractmake a validtrust,the duties of his cannotactiveformance of

he isinto another railroadthe road whichcorporationfor ofleasingthe
and director.a stockholder

1861, in-“withJanuary,on the first ofdaymade payablewereThe bonds
cent, annum, yearly,halfpayablerate of six atperat the saidperterest

and ofoifice, days July Januaryon the first of each yeartreasurer’s
the surrender of the1851,uponof corre-January,the first dayafter

Meld,that interest afterhereto annexed.” maturity,warrantssponding
way ofbyall the was recoverableof coupons, damagesand the payment

cent,atdue, and should bemoney computed perfor of sixthe detention
or other rests.without semi-annual

Court.CircuitFrom Cheshire

Equity. 30,filed This is theIn The bill was 1872.August same
N.in H. At theis 52 387. beforehearing Hibbard,that reportedcase

term, 1874, the facts werefollowingJ., January adjourned reported
of the court:the opinionfor

Co.,Ashuelot and W. Hale,are the Railroad SamuelThe plaintiffs
E. and Elisha E. Lane,E. JohnLane, Colony, Colony,HenryEarnum

bill in behalf ofin who this them-company, bringsaidstockholders
in andmaystockholders who come in thejoinand all otherselves

suit; Elliot,John H. the Cheshireare Railroadand the defendants
and Erancis A. Eaulkner. The individualHaile,Co., William plain-

Railroad,of stock in Ashuelot but118 shares the weretiffs now own
andstockholders, dulythem takenhaving purchasednone of original

1,about January 1872,of their shares betweenof thirty-eighttransfers
time, at not1872, prices vary-and the rest since that17,and August

share;dollars but the transfers wereperfrom thirtying materially
purchasesof the These ofcompany.the booksnever entered upon

an entered into byin of themmade pursuance arrangementstock were
for of themenablingstock the to re-purposethe outstandingto buy

Elliot,from the hands of said who hasRailroaddeem the Ashuelot
1861, ofas trustee theJanuary 1,about mortgageheld same sincethe

isa a of hereto an-ofbondholders, mortgage, copyvirtueby which
January 2, of; 1855,of a similar datedmortgage,virtuebyandnexed

theVermont,in Cheshire Railroadand franchises situatedrailroadthe
A. the holders of nearlyErancis Eaulkner areHaile, andCo., William

Railroad now outstanding,of the Ashuelotbondsall of the mortgage
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$190,000,in the whole to bondsamounting heldformerly by John—the
Fuller, toamounting $5,000,H. as Ihaving, find, been extinguished

inof Elliot themtakingthe act aboutby up, 1,1862,January by order
of the directors. Elliotof three was clerk and treasurer of the Ash-
for more than twenty yearsuelot Co. next 17,preceding August 1872,

of themeetingbut no nor of itscompany directors was held, nor did
render service as clerk oranyElliot treasurer after the 1861.year

“bonds,In which are dated 9,said Febraary 1850, the Ashuelot
acknowledgesRailroad itself indebted to A.Company & Co., orBoody

in the sumbearer, of-dollars, which sum it promises tohereby
bearer,& orBoody Co.,to the said at the officeofpay its treasurer, on

cent,ofday January, 1861,the first with interest at the rate of six per
annum, half at saidpayable yearly office,treasurer’s onper the first

andof of eachJuly January year after the firstdays ofday January
1851, upon theof the surrender of theyear corresponding warrants

Thehereto annexed.” treasurer provisionmade due for the payment
all the interest orof on to theaccruing prior of bonds,thematurity

of thethe and allupon presentation coupons, the whichcoupons were
were and allpaid, or allpresented nearly were andpresented paid;

no was made forprovisionbut the ofpayment the and El-principal,
or aboutliot, 11, 1861,on withFebruary the consent of the directors,

under aacted vote of the corporation,who took ofpossession the mort-
for condition broken, hisgaged property possession by agreement re-

1, 1861,toback January and haslating ever since held the same, and
claims to hold it annow by ;indefeasible title but I find accord-(in

the decision inance with 52 N. H. that387) the annexed hasmortgage
never been foreclosed in of theany ways provided theby statutes of

and thatNew theHampshire, corporation now has a to redeem.right
A timeshort toprior 17, 1872, Hale,August said W.Samuel Henry

John E. and Elisha F.Colony, Colony, Lane, then owning thirty-one
of Ashuelot stock,shares toduly applied said Farnum F. aLane, jus-

of thetice who then ownedpeace, seven shares of said stock, request-
him callto the annualing ;of themeeting corporation and a meeting

by him,called andwas held on said August he17,1872, asacting
Saidchairman. wasmeeting called and induly held, of ch.pursuance

15,133, 16, Stats.,secs. Gen. farexcept so as the validity of its pro-
beceedings may affected the factby that said Farnum F. Lane atwas,

the time of said andcalling ofmeeting apresiding therein, stockholder
in said andcorporation, interestedequally with said Samuel W. Hale,

John E.Henry Colony, andColony, Elisha F. Lane in these pro-
for its orceedings thereorganization, by additional facts hereinafter

stated.
Just previous to 9, 1860,October the number of shares in said cor-

wasporation 2,010, besides 450 shares held by guaranty shareholders,
as hereinafter mentioned.

At a of themeeting held on thatcorporation, day, the directors were
“authorized to buy the shares of theup stock oforiginal the company,

and do the ifsame thebefore ofpossible expiration November coming,
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for the best in-directors,manner as the shall deemthey,and in such
At an held on Decem-concerned.” adjourned meeting,terest of those

“ motion, for the of and11, 1860, upon purpose defining limitingber
“it that all the9th,” pres-vote of October was providedthe company’s

at ifbe redeemed the bethirty dollars,of stock shallent issue [same]
the first of 1861.” On Decemberbefore July,for redemptionpresented

“directors, in directed that thea of the18,1860, writing,majority
a divi-ordered to out of thehereby surplusbe pay company’streasurer

share, to the vote ofdollarsthirty agreeably company’sdend of per
in this behalfalready hereby fullyall made9, payments beingOct.

treasurer,In of the the betweenforegoingpursuancesanctioned.”
of said1, 1861, 1,783about shares9,1860, July procuredandOctober

at dollarsnumber, perthat the rate ofpaying thirtyor aboutstock,
in itsall in of the orthem, and money corporation,for most ofshare

hadThe and certain directorsbonds, as follows: presidentmortgage
cent, thefiftybonds at ofoutstanding perto thepurchaseundertaken

the ofmoneytreasurer of$22,000and had borrowed of thevalue,par
intherefor, moneytheir and left theand notegivencorporation,the
of$44,000for themthat and he had purchasedhis hands for purpose,

note. The ob-bonds, them as for thesecurityand held collateralsaid
votes of thewas, corpora-transaction to outcarry sundryof thisject

at a not tothe bonds pricefor the ofpurchase outstandingtion providing
cent, intendedvalue,of the and the waspar purchasefifty perexceed

thewhenand for the benefit of tbe corporation,in the interestto be
aboutall was abandonedall or the bondsnearlyof buyingproject

foralready stated)has been1860, and a9, plan adopted (asOctober
ofThethe signersdollars share stockholders.thirty amongperdividing

duethe amountthe to himselfnote directed treasurer$22,000 paythe
perat their cost$44,000off the of bonds (fiftybythe note passingupon

a con-receivingstockholders,the themselvesinstead of cash tocent.)
shares; and he passedin for theirof them exchangeportionsiderable

shares, giv-in forexchangestockholdersin that to otherwaythe rest
A small portion$500 in shares.$300 in bonds forat the rate ofing

lessat a rate1, 1861,after Julyshares was1,783 procuredof said
allor nearlyallThe certificates weredollars share.perthan thirty

Elliot; but notoshareholders and deliveredin blank thebyindorsed
the com-books ofmade on theof them was everof transferentry any

I findsaid shares.ofanyhas never re-issuedThe corporationpany.
the sharesalltowas, extinguishof transactionseffect thesethat the

or227treasurer, 17, 1872,on said Augusttheby leavingthus procured
450 sharessaidthein said corporation,sharesoutstandingabout 227

as herein-also extinguishedbeenhavingshareholdersheld by guaranty
twen-than oneof moreownersand therefore that thementioned,after

E. LaneEarnumto saidappliedstock of said corporationof thetieth
chosen,wasdirectorsa board ofAt this meetingcall said meeting.to

treasurer,Henry ColonyandE. elected clerkLane wasand Earnum
the directors.or subsequently, byat the meetingeither

saiduponto voteat said and offeredmeeting,ElliotSaid appeared
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for different frompersonsshares those declared elected. His1,783
contested, he furnished an affidavit forth his title tobeing settingright

;as forshares, trustee the chairman,the bondholders but the1,783
that were no intheythe shares saidground longer outstandingupon

the evidencedeclared and refused to allowunsatisfactory,corporation,
vote.him to

forI find that a certain lease the trusteeninety-nine years, bymade
Co., called)Railroad of of into the Cheshire a land the Ypiece (so

inKeene, faith,in was made and that it has and is thegood been for
of the Ashuelot Railroad to it,interest Co. continue but that the trus-
no to make such lease.authoritytee had a

are, that theMy conclusions are theplaintiffs entitled to redeem
by the dueamount themortgaged property paying upon outstanding

;bonds that an account should be taken of is to the Ashue-what due
fromlot Railroad Co. said Elliot treasurer,as on of fundsaccount

inremaining his hands on or about 1, 1861, theJanuary and income
thereof, and that heand should be toprofits ordered over the samepay

to that an accountthe should be taken what is duecorporation; of
from him as trustee of the from andmortgaged property, the rents

has orwhich he received to beprofits ought- accountable for in equity,
and payhe should be ordered to over the tosame the bond-mortgaged

or to theholders, corporation, its forupon securitygiving satisfactory
bonds;the of thatthepayment payment by the of theupon plaintiffs

bonds,amount due theupon sumremaining outstanding after nowany
in thereon,the hands of Elliot shall have been applied the bondholders
should directed to surrenderbe their bonds to the and Elliotplaintiffs,

toshould be directed hisdischarge and tomortgage surrender the plain-
that,tiffs all the from andmortgaged property; after such surrender

of the the formortgaged ninety-nineleaseproperty, years, given by
Elliot to the Railroad Co.,Cheshire of land in inthe Y called)(so

void;setKeene, should be aside and declared that said 1783 ofshares
stock should be declared haveto become the theofproperty corpora-
tion, and until theextinguished shall re-thereby corporation lawfully

same;issue the a shouldthat master be to take the accountsappointed
before Elliot allmentioned, with rents ascharging received by him,
treasurer, from the Connecticut River Co.,Railroad as fromor, trustee,
the andCo.,Cheshire Railroad with all other himsums asbyreceived

or ofby rents,treasurer trustee or andway otherwise,profits, allowing
him allfor sums him for forby taxes, interest theproperly paid upon

andbonds, for interest on the themortgage principal debt offloating
and for other ofcorporation, corporation,liabilities the or liabilities

thechargeable several sumsupon mortgaged theproperty, including
him topaid by bystockholders of the votes of theauthority corpora-

1860;tion, 9 rea-11,October and December also apassed including
services,sonable for his and forcompensation own expenses properly

treasurer, clerk,incurred him of andby manageras or the corporation,
“as of full ofbondholders,trustee force to thethe settlementgiving

services,”the to be allowed the clerk and treasurer for hiscompensation
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in the of the meeting 8,1854,indicated record directors’ held on May
been;same toas the on turn out have and that ifmay investigation

aconclusion that the case to to mastermy ought shall be sustainedgo
term,theby court,whole the master should be at law atappointed the

determined,the on shall bewhich this case and shouldquestions arising
toauthorized to a before the next trial term.be Theproceed hearing

to the the com-what instructions shall be as toquestion given master
of interest, is reserved for the determination of the wholeputation

court.
If shall Elliotat the before the master it that in-hearing appear ”“ “a of a fund of a few invested thousand dollarsportion contingent

cent.,” in afiftybonds at as certified himper by printedthe company’s
“ 1861,”Condition, January 1,Fiscal whichstatement entitled he

mistake,in byclaimed at the trial was inserted said statement the
to he tooughtis referred to the master determine whetherquestion

have of hisanyaccount for loss the suffered reasoncorporation may by
in been suffi-not said his that notretaining hands, point havingbonds

it.heard me to enable me to decideciently before
of$47,000the itsRailroad,the construction of Ashuelot aboutDuring

them,unsold, it to sellbeing impossiblebonds andmortgage remaining
increased;the stock andit became that should benecessary capital

them entered into an agreementcertain ofpersons (a directors)part
theythe that would takecorporation, whichby they guaranteedwith

$50,000.not Theshares,cause to be taken additional exceedingor
them$45,000,to and werethus taken amounted those takingsums

At before ofmeetingas shareholders. the mentionedknown guaranty
“the author-9, 1860,held on October directors werethe corporation,

of com-shares, called,the so theized to redeem the amount of guaranty
thereof,the orfor same to subscribersstock, by thepany’s substituting

amounts,in their the bonds whosetheir heirs ofpossession respective
off, madedue bondsrepresent, coupons beingcapital they —said—all

convertible, shares,into at time beforeanyconditions indorsedunder
the same are Atthe foreclosure which secured.”mortgages byof the

“Noted,11, 1860,an held on December it wasadjourned meeting,
shares, are not now shareholdersthat subscribers of the whoguaranty

to forsharesbooks, exchangeon the shall not be entitledcompany’s
Inshareholders.” pursuancebonds hereafter themselvesby making

ex-soon after it9, treasurer,this vote of the was passed,of October
on$45,000, couponsto the amount of havingbondschanged mortgage

of stock heldfor a like amountinterest,them for the six months’last
all alike,in theThe stock wascompanyshareholders.by guaranty

notshareholdersbyheld guarantythe certificates sharesrepresenting
market valueshareholders. Thefrom those held commondiffering by

or fifty pernearly quiteof the bonds at of this transaction wasthe time
cent, in the commontheof the sumvalue, paid procuringwhilepar

claimed$30 stated. Theshare, plaintiffsshares was as hereinbeforeper
$45,000in saidat trial the exchangingthe that the act of treasurer

andunauthorized,in wasbonds for shareholdersstock held by guaranty
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; butwas reason thereofby mythe treasurer conclusionchargeablethat
assuch to make the tois, exchange protectthat he had himauthority

therefor; reserved for thethis is determin-liability questionfrom —but
of the whole court.ation

for shares to theLevi Chamberlain was amountguarantya subscriber
October 9,but stock before 1860.$1,000, Imparted Elliot,with hisof

11, in to1860,9 December orderafter October and qualifysoon before
in for$1,000 exchangeto a stock,Chamberlain bond transferredget

himself for$1,000 to the bond his ownhim,of stock and benefit.took
of Elliot,I a on andThis find was breach trust the thatpartof the

the has thusbymaster should him all lostcharge corporationwith giv-
toallowingthe bond for the of Elliot forinstead theing shares $300

of him to Chamberlain.ten shares stock bytransferred
forSamuel Towns was subscriber shares toguarantyalso a the
stock,with his and$1,000, qualifiedamount of and had was toparted

a similar$1,000 in for stock in a away,bond transferget byexchange
of$1,000 ; case,of the time this Idrawingof stock to him at ambut

ofrecollection, myunable from an examination minutes,or from to de-
cide whether the that Elliot inparticipatedshowed this trans-testimony
action, himor of as to makehad such it forchargeable theknowledge

and is,loss which the corporation thereby; mysustained conclusion
that the should referred to master toquestion determine,be the with
instructions him said loss if in the theopinionto for ofcharge master
he bewas so far a to as toparty responsiblethe transaction therefor.

trustee,At the intime Elliot took as 1861, hepossession February,
held of aboutAshuelot to the amountmortgage $24,000,bonds about

shares,$5,000 of in forwhich he had commonobtained andexchange
shar’es,in$5,000 1860,about in the fall offorexchange underguaranty

thestated,the and rest hearrangements purchasedhereinbefore had
cent,from time to time at than perless of thefifty par value.something

February, 1861, 1867,From to of hethe continued to makespring pur-
of said bonds at a belowchases from toprices varying point fifty sixty-two

cent,and a half or more the and hadper value,of obtained bonds topar
amount farthe of not from in the At thatwhole. time he en-$70,000

tered into an the Railroad to aidarrangement with Cheshire that
$100,000corporation in or of the bonds,moreobtaining outstanding

and made andpurchases Cheshire forsubsequently exchanged Ashuelot
inbonds of that until thepursuance arrangement, (including exchange

theof Ashuelot bonds held he obtained for thatby corpora-himself)
abouttion of the Ashuelot bonds. not$160,000 It didoutstanding ap-
that the from topear prices paid Elliot time time for these bondsby

market;not as in but,were as could then be sold for the inhigh they
the liiscourse of behalf of the Cheshireoperations Railroad,on the

of Ashuelot bonds until theyrose became aboutgradually worthprice
cent,ninety-five or of value,more their that aboutper par thebeing

market value of Cheshire bonds.
The dividends on Ashuelot bonds since he tookpaid by pos-Elliot

session have as 1863, 1865,been and three cent.1864, perfollows:
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cent, each;1868,each; 1866, 1867, 1869, 1870, 1871,and five per
1872, cent. not The questionfour whetherper yet made.)(1873,

transactions,of or must ac-Elliot is entitled to retain the theseprofits
ofthem,count for is reserved for the determinationcorporationto the

extent, all,The to what if at Elliot in mak-the whole court. question
used and he declared smallerfunds,said trust whethering purchases

hadhe of or other-doing,dividends to the bondholders than the means
forthe trust of themismanaged depreciatingwise theproperty purpose

in discount,of said bonds to them at abuy depend-orderprice greater
on the state of his accounts and amount of trust fundsing thelargely

and de-held him at the times of said ofseveralby making purchases
is todividends, is not now but referredby me,said determinedclaring

farterm,to law somaster, giventhe under instructions be him at the
to whole those becomeas, court, questionsthe of theaccording opinion

material.
of$40,000fall 1860 of the stateIn the of said Elliot held in bonds

with funds ofMissouri, $32,000had forwhich he aboutpurchased
thirty perthe In dollarsthe stockholderscorporation. dividing among

necessaryshare, to the of it becameaccording 1860,vote October 9,
ofown, partfor him to make use of funds of his sell a considerableor

keptand theown,the Missouri bonds. advanced funds of hisHe
did on book to;bonds but it not that he any entry anymadeappear

hisor did not as own prop-indicate that he did then assume the bonds
them,in sum forerty, theynor that value below the hedepreciated paid

stockholders,—all of tonearlyuntil after said advances were made
; andbut it did that they largelythe rebellionappear depreciatedduring

of saidtheI find that while were thus it wasthey purposedepreciated
thisandElliot to treat these bonds as the of theproperty corporation,

circular, issuedto in awas declared the bondholderspurpose printed
sub-1864;in time when hethat,I therefore find at theJanuary, —and

;of thethem, held as thesequently corporationsold he them property
there-haveany maythat is bound to account for he derivedprofitshe

an of thefrom, and that the master should take account purchases
and to time receivedsales of said and of the income from timebonds,
thereon.

Railroad Co.has run CheshireThe Ashuelot Railroad been theby
Ashuelot cor-On theJanuary 1,1861. January 11,1861,ever since

treasurer,an theat authorizedmeeting, president,poration, adjourned
forCo.and to its to Cheshire Railroadone director lease railroad the

cent, tilland thereafterat of themonths, forty per gross earnings,nine
annum; after-a lease was soon1865, $12,000at andperJanuary,

for nineexecuted, 1, 1861,fromto effect Januarywards takeduly
toof the leaseto terminationmonths, with the lessees theliberty upon

at1865, $12,000 pertill January 1,revive it in forceit, keepand.to
theas contractedElliot, trustee,annum. On with1,1861, saidJuly

1,Januarytill1,1861,fromlessees for lease Octobercontinuing the
$12,000 of thefirston the terms that lessees should have the1865, the
to loe dividedand the excess$6,000,thengross earnings, the lessors
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1,1861,On it was between ElliotOctober as trus-providedequally.
and the the contract should inlessees that continue force untiltee it

notice frombe terminated a either to thebyshould other withparty
the should bemodification, gross earningsthis that as fol-appropriated

lessees;toviz., first, second, $6,000 trustee;lows: the to the$12,000
to of andthird, the taxes to ancontingent charges; fourth,payment

Thisdividend of the remainder. contract inequal continued force till
a wasJanuary 1, when new one entered for one1868, into andyear,

other,until one of the should thenotify writing,in of anparties intent
it end ofto terminate at the a at leastyear, three months before the

ofend such for theyear, running of Ashuelot Railroadproviding the
by Co.,Cheshire Railroad thethe terms that the trustee shouldupon

entitled tobe the aftersurplus the close ofpaying expenses at each
; and this has inyear contract remained force ever since.

Elliot was a director of 1862,chosen Cheshire inRailroad thenthe.
and ever onesince hundred shares ofowning the stock thereof,capital
and has been reelected andannually since, has all that timeduring
acted as such director. The atclaimed trialplaintiffs the that the con-
tracts andbetween the trustee the Cheshire wereRailroad collusive
and and that thefraudulent, ;trustee was to make themincapacitated
but I find that no such collusion or fraud was thatbut the trus-proved,
tee as well as the RailroadCheshire acted in faith ingood making
said saidcontracts, valid,and that contracts were and are unless it
shall be byotherwise determined the whole court ofreason the in-by

of withcapacity the trustee to contract the Cheshire ofRailroad, which
he was a director and stockholder. It didlarge not that theappear
accounts the trustee andbetween the RailroadCheshire have been set-

contracts,tled in said severalaccordance with although payments have
from thereon;time to time been made alland in relationquestions to
the settlement of said accounts are referred to the with in-master,
structions to the Cheshire torequire Railroad account for all sums

in initsremaining hands, accordance with terms ofthe said con-
tracts.

The officers of Ashuelot Railroad,the at itthe time ceased to hold
meetings business, were, director;or do H. andFuller, president—John
William John WilliamHaile, Stratton, W. Ball,David JamesThayer,
B. Elliot, Faulkner, ;and A.Francis directors and John Elliot,H.
clerk and H.treasurer. John Fuller and John Stratton died pi’evious

;to Haile, Elliot,1872 William James B. A.and Francis Faulkner
are now W. ThayerWhether William and David Ball liv-living. are

did not ofing No one these directors has anyheld stock in theappear.
;Ashuelot about 1862 butCo. since Haile and Faulkner duringhave

the didwhole time remained bondholders. It not that oneappear any
of said has claimed to act indirectors that forcapacity many years,
nor H.asked said John Elliot to render an nor called inaccount, ques-
tion any trustee,of as or nor anyhis acts treasurer that stockholder
or bondholder asked him to render an account or in question anycalled
of untilhis acts as or intrustee, 1872,treasurer some time nor that
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afterElliot made to the Ashuelot stockholderswhateverany report
state-1861, nor to the a briefJanuary, any except printedbondholders

ment in 1864.January,
that, into the pos-It from about the time the railroad wentappeared

worthdid not consider thetrustee, propertysession of the the directors
bebondholders,from the and did it ever wouldnotredeeming expect

redeemed, and as of ended.considered their duties officers the company
and said JohnI do not find that collusion themanythere was between

H. Elliot to to or allow him to retainhim,deliver the possession posses-
advan-sion with view to him or bondholders anany thegive unjust

tage.
in theThe books and of the Ashuelot Railroad nowCo., pos-papers

session of the of the are to remain in hiscourt, duringclerk possession
suit, thebythe of this it shall orderedunless be otherwisependency

all andtermination,court or some its booksthereof.justice Upon
of the and treasurercustodyto the clerkbelonging respectivelypapers

the clerk andof the to be delivered torespectivelyarecorporation
fortreasurer the time being.

byof be affected themayThe how the thequestion rights parties
in the matter of re-laches of the and of the stockholderscorporation

account, the mort-arisingor for an alldeeming calling questions upon
annexed, fact, discretionlaw,and all other of orquestionsheretogage

case,which arise on the were reserved for the deter-may foregoing
mination of the whole court.

op mortgage.COPY

Whereas, dulya es-the Ashuelot Railroad Company, corporation
it Annoday January,second oflaw, by vote,tablished theby passed

itsthousand hundred and authorizedeight fifty, presidentDomini one
saidof estate ofand directors to execute a themortgagethree of its

and interest to theof the bondsto secure thecompany, payment
hundredan amount the sum of twothereof to not exceedingholders

thousand dollars:
■ said Ashue-that theNow, therefore, be it known theseby presents,

fullthe andsecuringand in consideration ofRailroad forlot Company,
bonds, and for theof and interest of saidfinal thepayment principal

ofElliot, clerkJohnof one dollar to said company, paid Henrysum by
of CheshireKeene, countyof in theAshuelot Company,said Railroad

acknowl-herebyisof thestate New whereofHampshire, receiptand
do give,sold, and theseby presentshaveedged, granted, bargained,

Elliot, andHenry-Johnand unto the saidsell, conveygrant, bargain,
inKeene, and caseFaulkner, of saidof his S.in case death to Charles

thein saidWinchester, county,Bennett,his to H. ofof death Asahel
state of Newtheat south line ofAshuelot theRailroad, commencing

aforesaid,of Cheshirecountyin of Hinsdale andthe townHampshire,
inRailroad, its depotnearto Cheshirenorthwardlyand therunning

the railroadbyin said and as laid out and establishedKeene, county,
build-lands,franchise,thefor said state, togethercommissioners with
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and thereto orbelonging thatappurtenances may here-ings, privileges,
thereto, orthat are shall be fornecessaryafter thebelong occupancy

of saidand use road.
andTo have and to hold the said premises property hereby granted,

be,or so to to the said ofHenryintended John clerk saidElliot, Asliue-
and in oflot Railroad case his to saiddecease Charles F.Company,

Faulkner, in of his toand consideration decease said Asahel H. Ren-
nett, in trust for the and conditionspurposes upon the tofollowing,

saidwit: If the Ashuelot Railroad their successors or as-Company,
shall well or totrulyand cause be their bondssigns, pay paid to the

amount of two hundred thousand anddollars, the interest thereon,
which bonds shall bear date on or the first daybefore of a. d.January,
one andeightthousand hundred andfifty-one, made in tenpayable

cent,January,from the first of with sixyears day per interest, to be
this obligation effect;then to be void andpaid semi-annually, of no

and if said shall orcompany refuse to theneglect pay and in-principal
bonds,said or any thereof,terest of topart their thenaccording terms,

case, other,in inand that and no the said or individ-mortgagees, any
bonds,ual or individuals saidholding and being thereof,the owner

enter saidmay herebydescribedupon conveyed, and takeproperty pos-
of samesession the for the of saidpurpose foreclosing re-mortgage,

tohowever, the all the andserving, mortgagors rights ofprivileges
saidredeeming by the lawsproperty provided of the state of New

Hampshire.
In witness whereof said have caused this deed tocompany be at-

intested their bybehalf their andpresident directors,three of their
affixed,and their seal to be hereunto at their incorporate office, Keene,

this offirst Anno Domini oneday January, thousand hundredeight
and fifty-one.

executed and recorded.Duly

was very ablyThe cause andfully Laneargued by plaintiffs,for the
and whom wasCushing (with for the Elliot.Hardy) defendant The

however,were, necessarilyarguments so much withoccupied questions
of fact and matters of no special value beyond the thatcase,present
they are omitted. The offollowing opinion the judicialsupreme
court was at thedelivered August adjourned term, 1874, by—

J. thinkLadd, "We the of trial,conclusions the at the asjudge
instated the withprinted case, to ofthe the Ash-respect right

uelot Railroad tocorporation redeem the themortgaged property,
of a master to takeappointment account,an and the instructions to the

master there aresuggested, right, and that an should enteredorder be
accordingly.

The defendants make two to ofobjections the theright corporation
to redeem: that they have the so(1) permitted sleep longmatter to
that their claimpresent stale;is and that the(2) reorganization
of the by thecorporation election of of Augustofficers at the meeting
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17,1872, was invalid for reason who called themagistratethe that the
was was a atmeeting the fact that he stockholder thedisqualified by

can,time. ofNeither in our be sustained.judgment,these-objections
Elliot inMr. had of road as trustee since aboutbeen thepossession

1,1861January years.little more than and a half Thereeleven—a
be no hadcan that at law thepretence rights againstany corporation

been him of thegained byeither or the bondholders virtue statuteby by
limitations; ifsufficient,of time was not the and man-holdingthe even

of the road him liad been to the clearagement by givesuch as plaintiffs
of an wenotice of trust. Norrenunciation the have beenunequivocal

to in which ivould thestated, justifyable discover the factsanything
in ask,court the the relief an ofdenying plaintiffs they by application

known far asof So re-any equitydoctrine state demands.respecting
the to of affairs sincegards redeem,of the the situationrights plaintiffs

been1, is their and have inJanuary 1861, that roadsimply property
hands tothe of the reason is their anmortgagee. rightsNo seen why

oraccount and to be lost of eleven twelveredeem should theby lapse
toany more than the of a of otheryears, any propertyright mortgagor

and be lostredeem to an account of the rents and shouldprofits
for ofby lengththe to hold the samepermitting possessionmortgagee

other,time. The in as in thecase, mayrents and one as wellprofits
debt;in and it wouldtime be sufficient to off the mortgagewholepay

alla if the is of bene-singularbe to beconsequence mortgagor deprived
and, infit of such of his theaddition, rightsin bepayment, despoiled

both have been con-itself, becausemortgaged merely partiesproperty
the his debt intent one to and the other to onreceivepay payment

that of of limitation fixedfor a series less than theway years period
law.by

As to Mr. ofmeeting Augustthe of Lane to call thedisqualification
17, and that1872, if admitted that he thedisqualified,it were was

of it seem to fol-thereby void,were woulddoings meetingthe rendered
that Co. is made a party plain-low the Ashuelot Railroad improperly

atiff to the would be the effect such holdingbill. What technical of
think thethe need not because weweupon present proceeding inquire,

intheir that ofin view the act the call-plaintiffs right magistrateare
theministerial,the and the of meet-ing doingswas thatmeeting simply

were invalid.not rendereding thereby
examination, ascourt, are,the after carefulthese twoUpon points

; most of which havereasons,with the and thesuggested, plaintiffs
not bein need en-briefs,considered counsel theirelaborately bybeen

byof Lane in the votes ElliotIf the act offeredlarged upon. refusing
had a andany plainwas unauthorized and illegal, person aggrieved

theBesides,or courtsufficient warranto mandamus.remedy by quo
the onfindingfound to doubt correctness ofwe are unable the(and

the sharesthis that the votes were becausepoint) properly rejected,,
by theextinguishedwhich had beenthey were offeredupon previously

in; wrongthem that no wasof the in sobuyingact corporation
the questionin to ruledisqualifiedfact done, uponeven had Lane been
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onlythe votes act Lane indid,when were offered. But the which his
ofas virtue theby statute,official of the was tocapacity justice peace,

Stats.,call the 16. Aftermeeting. 133, 15,Gen. ch. secs. the meeting
call, inassembled, necessaryin it was order topursuance of the com-

themence that some assume duties of theproceedings one should chair.
No one not a to be or take inpresentstockholder entitled partwas the
meeting. then, a must as asstockholder actCertainly, temporary well
as chairman of no reason bepermanent the and canmeeting, conceived

Lane, sostockholder,Mr. a not do as as.why anywellbeing might one
else. chairman,The of the of which the defendantrulings complained,
and if ofwhich, furnished basis a towrong, the haveproceeding the
matter set of anynot made virtueright, by authoritywere derived from
the statute as but of hisby byLane a of the virtuejustice electionpeace,

theby stockholders to in His functions ameeting.the aspreside pub-
lic officer ended with itmeeting.the of the Aftercalling assembled
he stood stockholders,the same as other and andmight vote be voted
for in the same way.

The findingdefendants to the that the transaction Leviobject with
Chamberlain, bond,in $1,00(5reference to the was a ofbreach trust on
the of Elliot.part We are to doubt that theunable wasfinding right,
and that Elliot must be to isaccordingly.held account It true he had
not at that time astaken of the road trustee under thepossession mort-

;gage but andhe was of the corporation,treasurer clerk and we think
it is very had use hisrightclear he no to make of official position, by
any this,such as to himself fundsdevice to transfer tobelonging the

was to His counsel have thatcompany arguedhe bound serve. the
didis,transaction was that he notstrictly legal, go hisbeyond—that

matter,strict in the therefore cannotlegal right be heldjustly to—and
account. he had theSuppose exactly same resultaccomplished with-
out of atuse Mr. Chamberlain or his name all: how wouldmaking it
be ? He of andthen was treasurer the in thatcorporation, capacity
had of their bonds. He was at same timecharge the in hisowner pri-
vate of in thestock worth oncapacity $1,000corporation less$200
than the would that he could directlybonds: it be argued appropriate

$1,000to bond and inhimself a of the of itcorporation, place substi-
$1,000 $200 ?tute of his stock worth less Howown does the indirect

and he to same resultcircuitous route took reach the thehelp matter ?
In case, byto us or counsel insuggested by argument,view theany we

entirelycannot but this transaction asregard indefensible, and are un-
theable to that Elliot should restore to what hedoubt corporation took

it in it had beenway, thoughfrom this as much as takenjust directly,
without The toright.such to it color of directionany attempt give the

$1,000tomaster, case,in the as the other bondsuggested printed to
isTowns, same,Samuel stands the and approved.

case withfacts stated in the toUpon the respect Elliot’sprinted
of Railroaddealings in bonds Ashuelot after heCompanythe the took

isas reason seentrustee, whyof the road no now he shouldpossession
tonot account for the of those transactions.the corporation profits

VOL. lvii. 27
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counsel,to the view of his that his re-it is sustainimpossibletliinlcWe
after took mortgagethe he under thecorporation possessiontolation

of trustee. bondhold-Undoubtedlya he therepresentednot thatwas
their andrights byof interests virtue of mortgage,in ’theers respect

that init clear he the re-equally representedthink corporationwebut
and interests in All histherights mortgagedof their property.spect

to a trust.righthis and thepossess manageand all wastitle, property,
debt, is,the real thatmortgagees, the bondhold-mortgageAs to the

trust;his eestuis as to the itself and the equitywereers, propertyque
is,that his eestuisthe themortgagors,of werecorporation,redemption,

formed the wholetrust. The bonds basis of this trust. With theirque
title,his and his to theextinguishment legal consequent legal right

road, would bethe Hisgone. generalof to theduty corpor-possession
ofdirection their It isextinguishment.in the not impossibleation lay

ininterest some inmighthis lie thecontingency oppositebut private
events,all from what now it is enough,At appears, plaindirection.

think, could not inthat he those bonds for his ownspeculate pri-we
forviolating fundamentalverywithout establishedgain principlesvate

others,of those this torelationsustaining fiduciarygovernmentthe
ofcourts from the earliest masterby times. Theapproved equityand

be directed to the facts thosehowever, report specially respectingmay,
final in relation un-transactions, delayedand the order thereto bemay

in of the report. The instructions to the on thiscomingtil the master
case,in the are andprinted approvedfound adopted.point,

down no rule at this as the in-time to oflay computationThe court
that matter to toleave be determined theterest, by master, subjectbut

the court the in ofby coming theupon report.reexamination
to faith ingood makingas the of the Cheshire RailroadNo question

is toout the contracts with Elliot to be asregarded opencarryingor
the master in to ofany way rightsaffect the that corpor-beforeinquiry

is to be whoA master is to act under instruc-appointed,ation.
in accordance generalwith these views.tions drawn

Ramsdell, of Nashua, was afterwardsEsq., appointedA.George
the and is-ordered,take accounts the instructionsmaster, followingto

the of thehearing you governed byto him: In will be the opinionsued
at theterm, byannounced this as andexplained supplementedcourt

term,at the January adjournedcase transferred 1874. Copiesprinted
hereto annexed for information andyoursaid documents areof both

guidance.
results,a andinterest,to will makeyou computation report uponAs

in&c., as torests, your oughtbasis as to bejudgment adopted;such
matter,facts to that whichmay anyreport specially relatingyoubut

for of thehavingdesires the of thereported, purpose opinionpartyeither
thereon.court

Rail-the and theto contracts between defendant Elliot CheshireAs
the of Railroadmanagementand and the Ashuelotroad, operation

farsoofsubjectbe the andthem, they may investigationunder report
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Elliot ofbear a settlement the affairs of hismay just byas they upon
with thetrust plaintiffs.

the to makeIt is the intention of court these instructions so general
full had the merits of allmaythat a be in contro-hearing upon matters

by court;not been determined the toalreadywhich have andversy
andthis the to themay parties report anyend hear courtyou specially

determined, eitherfact not which and indesires,already party which
be material.your mayjudgment

1874,term,At thethe March master aadjourned veryreturned full
alland the matterscarefully report upon him,considered submitted to

:is asthe of which followsconcluding portion

“ transactions inElliot’s ashuelot bonds.

“ I Elliot tookfind that at time of thepossessionthe Ashuelot Rail-
as owner of its totrustee,road he was the bonds the $24,000.amount of

From to time he to1861 the commenced(or exchange1867 Ashuelot
forbonds heCheshire Ashuelot bondspurchased to thebonds) amount

the market$46,000,of for which he of the bondspaid price from time
cent,fiftyto time. For thesome he ofpaid per par value, for some

sixty-two half, seventy-fiveand a and for some cent.per
“ ElliotAs to for the $46,000the amount bypaid bonds,Ashuelot

the evidence the master was limited. Thebefore trustee testified that
hadhe no the amount heshowing ;means of forpaid these bonds that

he from on dollar Inpaid fifty cents the theupward. absence of satis-
evidence, I these bondsfactory Elliot,find that cost upon the average,

dollar,sixty-two and a half cents on the and that he exchanged these,
mentioned,withtogether $24,000the before for Cheshire Railroad

bonds, which sold for ninety-threehe afterwards cents on the dollar,
or about that bonds with$30,000 which,Theprice. Elliot’s $70,000,

to $100,000went make the first which theup Cheshire Railroad owned,
bywere Elliot under his withprocured agreement the Cheshire Rail-

road.
“ Elliot a of these bondspurchased andportion exchanged them for

Cheshire somebonds, directlyand parties exchanged Ashuelot bonds
testified,for Cheshire bonds. Elliot and he was not contradicted, that

made no so$30,000he on the bonds obtained. Iprofit therefore find
that Elliot made no on this of theprofit $100,000 bondspart obtained
for Cheshire Railroad.

“ As to all thebybonds now held Cheshire road above $100,000,1
find that Elliot as of theagentacted the Cheshire Railroad in procuring
them, ;$10,000with the of the last that theseexception bonds so pro-
cured ofexchangewere obtained direct Cheshireby bonds for Ashuelot
bonds, and that made thebyElliot nothing transaction.”

As bearing on of the ofquestion liability Elliot,the out ofgrowing
his transactions in Ashuelot while he wasbonds treasurer and trustee,
the master following general findings:thereports
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“ by he tookElliot,I find that the bonds beforepurchased posses-1.
trustee, with his own money.of road as were boughtsion the

“ road,at the time he so took of the thethat, possession2. I find
found in hisI have heretofore hands as treasurer werefunds which
remained so forbonds, years,in Missouri and invested severalinvested

in the funds of the althoughhis action so investing company,and that
asnot with bad faith a mat-authority, waslacking accompaniedlegal

fact.ter of
“ trustee,of the road as orI find that when Elliot took possession3.

of the Railroad washe understood that the stock Ashuelotafter,soon
and that the real of the road wasextinguished,substantially capital

bonds, that was asits and he the executive officerby actingrepresented
which tohe exist.organization supposedthis newof

“ of in hisI Elliot had funds the Ashuelot Railroad4. find that
for himself andwas bondspurchasinghands to extent while hesome

that of funds have beenRailroad, mayand some thesethe Cheshire
I asthe of bonds. also find that his accountsused him inby purchase

settled, his forhave not been nor compensationtreasurer and trustee
yearsof these theadjusted, during twenty-fiveservices in either offices

this hearing.preceding
“ Iservices, than have allowedwhich was much largerHis claim for

road,of accordingan with the thepresidentbased upon agreement(and
moneyif less ofshow, admitted,would muchto Elliot’s testimony),
the fore-byhis hands from time to time thanthe in appearscompany

exhibit.going
“ to of meansalso Elliot be possessed ampleshowedThe evidence

in of bondcarry any way purchasesto thethrough enterpriseand credit
the aid of the Ashuelotin,have been withoutengagedlie shown towas

far as fundsI find that so he used theRailroad funds. therefore
in of bonds exact amountRailroad the purchaseof the Ashuelot (the

submitted, I he so usedcannot thewhich,of on the evidence state),
to Ashuelot road.intention defraud thefunds without any

“ did declare smaller dividends to the bond-I that Elliot not5. find
of or the trust prop-had the means doing, mismanageholders than he

sothe bonds that heof the oferty for the depreciating pricepurpose
abuy them at discount.greatercould

“ inaction of Elliotreason, buyingI in of thepart,6. find that by
in the hands ofso of the Ashuelot bondsmanyconcentratingandup

and di-of the firstRailroad, while he was trustee roadthe Cheshire
the market frombonds have risen inlatter,in the Ashuelotrector the

cent, value, andor thatvalue, nearlyvalue to par paroffifty parper
action, of whichthis the extentbyRailroad isthe Ashuelot prejudiced

master, andstate, the evidence submitted to theis to uponit impossible
in existence.any evidenceuponperhaps

material,if isRailroad, itI Cheshire becomesfind that the“7.
that Elliot treasurer orfull of fact wasknowledgewith thechargeable

to theJanuary 1,1861, presenttrustee Ashuelot Railroad fromof the
time.



RAILROAD v. ELLIOT. 418

“ BONDS BY RAILROAD.HELD CHESHIRE

“ of$160,000now owns theThe Cheshire Railroad whole amount of
isoutstanding.of Ashuelot Railroad William Hailebonds the supposed

ofF. A. and$12,500, $4,000, per-to be the of Faulkner otherowner
sons, master,to the of to thenames were bonds amount ofgivenwhose
$10,600. $3,000toto the of bonds the amount ofAs whereabouts

to be known. This amount never bemay presented.seemsnothing
isAt the of Cheshire I find that due onRailroad,the there therequest

bonds held said railroad of bond is hereto com-by (a copy annexed),
rests,with and deductinginterest semi-annual the ofputing payments

interest the trustee from time to time as theby were made onpayments
the first of January, 1875,day

Principal, $160,000.00
100,391.69dividendsInterest (less paid),

due January 1, 1875,Total amount $260,391.69

ANOTHER THESTATEMENT MADE BY MASTER.

Bonds, $160,000.00
14interestSimple years, 134,400.00

$294,400.00
onAmount of dividends these bonds frompaid

1875,1861 to $68,800
onSimple interest these dividends from time

of topayment January 1,1875, 97,792.0028,992

1,Total amount due January 1875, $196,608.00

THIRD ATMADE REQUEST OF ASHUELOT RAILRORD.STATEMENT,

Bonds, $160,000.00
onSimple interest same from time of bypurchase Cheshire

Railroad, 56,101.52

$216,101.52
byDividends received Cheshire Railroad, $24,850.00

interest on dividendsSimple 31,310.73received, 6,469.73

Amount due January $184,781.791,1875,
“ At the of Railroad,the Cheshire Irequest to the courtreport that

to ofsubsequent taking the lease the land in the Y, the Cheshire Rail-
Co.,road relying lease,upon validitythe of the toproceeded erect

thereon an and other brickengine-house, permanent structures, at a
large expense; that the Cheshire Railroad will suffer loss rea-great by

ofson the of thisoccupation leased land in this manner, unless the
cancourt in some way theprotect lessees.

“ The Cheshire Railroad claimed before the and offered tomaster,
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trustee,I found the from 1861paidthat the sums have as to toprove,
fromamounts due for that time the1868, justlywere the Cheshire

; that was no contract orto the Ashuelot Railroad there leaseRailroad
1868; the roads1864 to that the between forin from accountsforce

1861,1862, and 1868 the trustee and the direc-bywere settledyearsthe
Railroad; no was made after 1863of Cheshire that settlementtors the

1868,of the contract in because the were notpartiesuntil the making
run; atto the road should be thatas the terms which theagreed upon

was byof the contract of 1868 it the Chesh-makingtime of the agreed
1864, 1865,and forRailroad the trustee that the settlement 1866,ire

ofshould be the basis of the contract 1868.made uponand 1867
“ also to that Mr.claimed,Cheshire Railroad and offered prove,The

did not into fact of the existence ofinquireHibbard the theJustice
as to him on five of hisby case,contracts found exist pageleases or
should the or notquestionthat the master consider whetheropenand

or did ofcontracts exist as a matter fact.such leases
claimed, and to that these mat-prove,Ashuelot Railroad“The offered

;Justice Hibbard thatinto at Mr. heinquired length byters were
fact the existence of leases and contractsof certain definitefound the

Railroad and the all thecoveringthe Cheshire trustee timebetween
that,fact,time further al-hearing;to the of the and thefrom 1861

byhave made from time to time the Cheshirebeenthough payments
trustee, in withto the no settlement accordance the leases orRailroad

had been made.contracts
“ of the Mr. Justice Hibbard had foundbeing thatmaster, opinionThe

theof his assubstantially bycase claimed Ashuelotfifth pageon the
Railroad, to into the or notgo anydeclined whetherquestion particu-

time, and,in force at theor contract w’as at re-any particularlar lease
theRailroad, rulingthis for considerationreportsthe Cheshireofquest

theof court.”
known,“Beof Ashuelot bonds is as follows: itthepartThe material

forthat the Ashuelot Railroad value re-Company,theseby presents,
into A. Co. the sum ofBoodyitself indebted &ceived, acknowledges

saidsum it to to thedollars, hereby paywhich promisesfive hundred
treasurer,bearer, of its on the firstCo., dayor at the office of&Boody

sixty-our Lord thousand hundred andeightin the of oneyearJanuary,
cent, annum,of halfpayableat the rate six per perwith interestone,

of andoffice, Januaryon the first days Julyat said treasurer’syearly
the hun-eighteenthe first of ofdayafteryear January yeareachiff

ofthe surrender the warrantsfifty-one, correspondingdred and upon
annexed.”hereto

in the Cheshire Railroadof the master’scomingtheUpon report,
recommitted, for a which fully appearsthe same be purposethatmoved

taken,A amount of was andlarge testimonybelow.from the opinion
Railroad,for the and Lanewas Cheshireargued by Sargentthe motion

for the plaintiffs.
of the whole1875, following opinionAt December theterm,the

bydeliveredcourt was
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J. Co. moved that the re-The Cheshire Railroad master’sLadd,
with to under what contractrecommitted,be instructions inquireport

or what terms the Aslmelot Railroad was run the Cheshirebyupon
and to hisyears 1864,1865,1866, 1867,Railroad the reviseduring

Quiteroads for years.statement of the account between the two those
usa amount of evidence has been laid before thislarge bearing upon

byof statements counsel of what occur-application, mainlyconsisting
1874,inat the Mr. Justice Hibbard ithearing January,red before

that wasclaimed one side the whether the roadbeing upon question
lease,run as modifiedyears bythose under the theduring original

it, onlythree memoranda found indorsed Mr.signed byupon Elliot,
that other,was discussed and considered at and on thefully hearing,

that if atraised,that was and was under-question only incidentally all,
stood to be left to the master.open bybe determined

It Hibbardthat the beforeappears hearing Judge someoccupied
more;four ordays bythat the Cheshire Railroad was represented very

counsel;able that a amount of wasconsiderable evidence introduced
behalf,on their and that urgedtheir views and claims were theupon

court at final bythe toargument speciallycounsel look afteremployed
their and inrights interests the hearing.

bill,It is innot the inthat claimed their anddispute plaintiffs
claimed at the them,that the Cheshire Railroad was liable tohearing,
and should render an account to them some basis or forupon other, the

ofuse the Aslmelot Railroad the whole the latter railroadduring period
was in the and of the former.possession Theoccupation plaintiffs

fraud, Railroad,claimed thatis, the Cheshire in collusionacting—that
Elliot,with Mr. obtained the and incontinued thepossession posses-

sion of the Aslmelot Railroad, terms that and un-upon were unjust
fair, in favor of the anddiscriminating Cheshire thegreatly against
Aslmelot road. was,One whether Railroadgreat question the Cheshire
should be held to account at all to the anotherplaintiffs; theycase(in
were held to be thus been,must have the basisliable) which theupon
account should be taken.

The very cautious and who tried the cause madepainstaking judge
a ofreport evidence,certain facts found him theby upon referring
several ofquestions law to the full bench for and rec-determination,

case those should be in theommending questions waydetermined(in
they afterwards awere) the of master to state the ac-appointment
counts the basis of the facts and him atupon byfound thereported
trial. fraud,the of his toUpon question was adverse thefinding

Heplaintiffs. says, The claimed at trial that the con-plaintiffs the—“
tracts between the trustee and Railroad andthe Cheshire were collusive

* * *fraudulent; I find orbut that no such collusion
“ 1864,fraud was He also that it wasproved.” 1,found On October

lessees,provided trustee,between Elliot as and the that the contract
inshould continue force until it notice fromshould be terminated aby

either other,to the with this modification heparty [which states].
This contract in till new onecontinued force aJanuary 1, 1868, when
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conclusion,IrisAnd embodyingwas entered into for one &c.year,”
into to is stated termstaking account,directions the master as the

room for doubt that he mustscarcelyso and as to leaveexplicitclear
so far asbe,the he thus to con-question decidinghave understood was

inRailroad, says,—Hethe the main the case.questioncerned Cheshire
andbetween trustee“It did not that the accounts the theappear

have been in with saidCheshire Railroad settled accordance several
to madecontracts, from time time been there-although havepayments

; all in relation settlement of said accountsquestionson and to the are
with Rail-master,to the instructions to the Cheshirerequirereferred

to account for all sums in its inhands,road accordance withremaining
of saidthe terms contract.”

time after this and distributed to the courtSome wasreport printed
counsel, an was of the Cheshire Rail-and made on behalfapplication

in thatit, effect,to amend the mem-Judge by stating,road to Hibbard
it of1, 1864,of not thehaving upon signatureorandum October the

trustee notRailroad, bywas a the ac-simplyCheshire proposition
and anthat,It after considerationthe railroad. ex-by appearscepted

of Hibbard toof his minutes the refused maketrial, Judgeamination
sides,In his for ofan to counsel both Junesuch amendment. letter

14, amendment, that1874, he Mr. to the effectsays, Wheeler’s the—“
1864, a not1, acceptedof October was only proposition byagreement

not orRailroad, is out recollection min-by mythe Cheshire borne
utes.”

aanynot that for rehearingIt does thisuponappear application
termwas made to the court at the June or the ad-Augusteitherpoint

term, and a masterthe of law were settledquestionswhenjourned ap-
nor at December term but at the be-following; hearingthepointed,

thatmaster, Cheshire Railroad offered to from 1864provethe thefore
in thus&c.,no lease force, raising questions which,to 1868 there was

intoadmitted, master could not withoutgo disregardingit is the the
of his instructions from the court. the com-Upontermsunequivocal

term, 1875,at March adjournedin of the master’s the thisreport,ing
I firstw'as,for a so far as am for theaware, timerehearingapplication

the court.made to
all in the from thecarefully begin-I examined the casepapershave

and of counsel—andarguments mythe evidence conclusionning—all
motion not to be granted.that theis, ought

toit for one whoanyIn the first seems me knowsplace, impossible
that he did and consider the ques-Hibbard to doubt examineJudge

before undertook to it as hetion care he decide did.scrupulouswith
of ismust understood the the decisionThat he have importance clearly

that the had notthe because he accountssays beenby report,shown
contracts;the if throughin accordance with even inad-settled —and

had so a factimportant hearing,found without a itpropervertence he
that, matter,his was called to the asis inconceivable when attention it

amend-June,in he should have refused thebywas counsel proposed
a further The inference issuggesting hearing.ment without himself
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have understood thatleast,the he must thestrong, sayto thatvery
him intried before.fully by Januarywas and sufficientlyquestion

as it me,seems tostrongthere areAgain: pretty probabilities,
that itis wasway.same There some evidence claimedthepointing

not be held toat trial should ac-the that the Cheshire Railroad any
in but that the bill as to them should be dis-thiscounting proceeding,

tobe, it seem be morallymissed. But however that wouldmay cer-
counsel,tain sagacitythat of and of those whothe experience repre-

sented that such accountingthat must have foreseencorporation, might
woulddone, be, Uponbe ordered. If that then the whatquestionwere

allbasis should ? the contracts be thrownthe account be taken Should
fraud, Elliot,on the that Mr. asgroundaside the of or on trus-ground

Railroad,tee in of could not withthe Ashuelot contract him-possession
andself as a in the Railroad,stockholder and director Cheshire the ac-

hadcount taken Railroad forbe on the basis that Cheshire been athe long
time and of thethe Ashuelot Railroad withoutoperating taking profits

and onright, in their own or it be taken the basis ofwrong? should some
orcontract ? in way,contracts If latter what were thethe contracts

that should ? These thegovern great questions,were so far asclearly
trial;the concerned, andCheshire Railroad was at the how they could

have the of is less toescaped vigilance hardlycounsel difficult imagine
than isit to thembelieve the decided without athat court hearing.

1861,It is 1,certain that withthe lease of theJanuary memoran-
dum 1,of 1864, Elliot,October it Mr. andbywritten upon signed by
him, introduced in theevidence,was and was before court when the de-

lease,cision was It is withmade. certain that this that memorandum
wasupon it, in the hands of Railroadthe Cheshire theduring years

when isit claimed was in force. It isno contract certain that the
Railroad,Cheshire in andhands the leasehaving their memorandum,

continued to and the Ashuelot Railroadpossess the asoperate same
least,facts,before. These at trial,at must have appeared the and it

becannot theydenied that furnished some evidence whichupon the
court,of tofinding the as the under whichcontract the business was

done from 1864 to 1868, be based.might legally
Mr. Wheeler, in Thestatement, says,his claims of the plaintiffs—“

inwere, substance, as I them,recollect that the Ashuelot road had
been rented to the much sumCheshire road for a less than it was
worth, faith andthe bad of the trustee thethrough connivance and aid
of ;the directors of the road that there was fraud andCheshire collu-
sion between those which theby Ashuelot road hadparties, been

and of its and Allwronged just income fairdeprived earnings.” the
claim andevidence shows that this was made strongly urged by the

plaintiffs at It that in waythe is obvious no could such ahearing.
claim than bybe more met and answeredeffectually showing the ex-

of a and contract,istence fair thewhereby trustee was to beequitable
paid a and ofreasonable for the use the Ashuelotjust compensation
road. It be the 1, 1864,cannot said that memorandum of October
was forby is,introduced the Cheshire Railroad that Therepurpose.
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indeed, onadmission,evidence Mr. to its thethat Wheeler objected
that was admit-it his clients. It was howeverground bynot signed

ted, and its fraud is so obvious and directon the ofbearing question
weightas to afford a that it must have had greatstrong presumption

in the did.mind of the in that as hedetermining questionjudge
I do the evidence.necessary length uponnot consider it to comment at

It need not said all above the sus-quitebe that it comes from sources
of the ofany intentional andpicion misrepresentation; discrepancies

in it might expectedrecollection which no than begreaterareappear
were,from ingentlemen as most of these witnessesactively engaged,

trial, and who what tran-conducting the could not avoid looking upon
the their or inter-spired through professionalofatmosphere personal

evidence,I however,est. must that which the assay, the impression
mind,whole,a is same as that stated aris-my alreadyleaves theupon

from a view the and theing case,of the situation of probabilities
therefrom as what done.arising to was

I thatevidence,think it the theregardedmust as bybe established
in hisStuart from the books“A,” bystatement marked made Mr.up
asRailroad ancustody, bywas at trial Cheshireintroduced the the

withof of account theexhibit their claim the state theirrespecting
into; I thein and think fairtrustee, case matter should be gonethat

derivethat was claimed to itsis,balance of this statementevidence
Mr.force and between Edwardsvalidity the concludedadjustmentfrom

and Mr. in ofElliot the autumn 1868.
thatNow to the positionthese claims were thedirectly contradictory
1,1864 ;ofshould to the memorandum Octoberaccounting accordingbe

if wasand basis should be made notaccountingthe which thatupon
under whether the memorandum ofconsideration, and the question

1864, was not dis-for four1, yearsOctober was in force the following
is to understandcourt, easy whyand the it nottinctly clearly before

on of thesuch and such claims made behalfintroduced,evidence was
Cheshire road.

I Mr. Stuart inquiredthink it must taken that wasproved,also be as
and of of therunningof as an account the expensetestified to whether

1868; has a tendency,and this moreroad was toAshuelot kept prior
the understooddirect, partiesor less to that the whethershow question

thatand timeduringthat the memorandathey under leaseactingwere
was andraised considered.

the fact that the courtConsidering things together, namely,these —
road was operatedfound the Ashuelotdistinctly and thatreported

’65, ’66, ’67,and under1864,by the road theduring yearsCheshire
ithow wasmemorandum; fact, that the questionthe thelease and

in the Cheshire Rail-vital casewas theoperated manifestly question,
account; fact, wasthe further that evidenceroad to andshould be held

am un-ways on that question,at the bothhearingintroduced bearing —I
wasthe triedin that questionto to the conclusioncomingable hesitate

inhearing January,and court at thetheintelligently bypassed upon
1874.
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Has it eitherbeen to of thisrehearing point, bymade that aappear
court, result,the master or and that in-the would thechangeprobably

will granted?be done unless such berehearingjustice
Railroad, says,Mr. UnlessMurdock, the ofpresident the Cheshire —“

leases,these matters as the termscan be and facts to theopened, the
were in Cheshire Rail-they and the theoperation, betweenadjustments

will,road Co. and betrustee,the in donemy judgment,great injustice
the Railroad, heavyto and totheyCheshire will be subjected pecuniary

loss, and that heard.”fullywithout an of Mr.beingopportunity
saysWheeler Rail-that the the Cheshireat before the masterhearing

road was to and to facts withprepared prove, certain re-prove,offered
to the state ofroad,leases and and the true ac-spect operation of the

trustee,counts between in his belief wouldthe railroad and whichthe
have shown that sum road or the trusteethe due the Ashuelot was

by manyless thousands of dollars sum found the master.than the by
In how much to to thesedetermining weight given generalbeought

statements and myselfof I have found embar-expressions opinion,
rassed theby fact that we what it isexactlyhave not been informed
that the Railroad inCheshire claim. It is claimtrue, generalthe

thatis,terms should be for what is andthey justlyheld to account
;due fromfairly road,for and more but Ithem the use of the no do

not understand from the it is now thatabsolutelyevidence that claimed
1868,the ofaccounting should be on ofthe basis the adjustment —that

thatis, the of the road for 1864 and 1865yearly expense running
should 1867,be called $24,000, $30,000 ;and for 1866 and whether—and

isit claimed that there master orbyshould an estimate the thebe
court of the of l’oad for andexpense the those therunning years,
Cheshire road be held for gross earningswhat of the afterremains

suchdeducting estimated is not clear from theexpense, evidence.
The itinjustice which is done Cheshire Rail-claimed has been to the

byroad the in hasof the court the fact that there beenfinding consists
fullno as to the washearing of time the Ashuelot road runlength

under each it withoutagreement, when and how was runlong any
agreement &c.;in force,written have not found in thebut I evidence

any specific statement of I think itbehalf,this claim in that and may
fairly theybe said thatthat rest now a thegeneral allegationupon
amount found that thedue the much too and leaseby large,master is

not toought 1864, 1865,foundhave been to in force for the yearsbe
1866, and 1867. It is certain that if this matter were to be atopened

it must be ofall, whether the conduct thefully opened, for the question
amounted to a of the Ash-parties legal or actual fraud theupon rights

Railroad,uelot or is somanifestlythe in that corporation,stockholders
lease was inintimately connected with of whether thethe question

force, in-that ainjustice by partialwould donepalpable allowingbe
to restrictionsquiry into,be or undergone by any inquiryallowing

would other.that in and theagainstdiscriminate favor of partyone
itIt far asthat,seems to me matter so appearsat the wholelooking
that tendbefore us thingsat the are severaltime, therepresent



RAILROAD v. ELLIOT.420

done, and that alias not in factto that injusticeshow .beenstrongly
to the result.materially changenotrehearing ought

I to make on this point byhavetheI shall few observationspremise
and Cheshire RailroadMr. Elliot theboth toa remark which justice

of their conductthat moralis, that the complexionmay require, —and
that theymodified the factby supposedand muchbe, is,may probably

nothat Mr. Elliot owedeffect,in sobe, foreclosed,tomortgagethe
shouldbonds. How far that fact beto the holders of theduties except

of isin therights partiesthegiven weight determining equitable
that legalI it contended thecannot beanother question. suppose
which, in theby belief,of to be affected thatrights these areplaintiffs
need not nowthan that weevent, out to be unfounded. Furtherturned

inquire.
misconstruction, sayI thatthis remarkby againstGuarding-myself

in thewas a directorMr. all those yearsthe fact that Elliot during
if notone grave significance,Railroad is to mind ofmyCheshire
claimnow, it,as I understanddo notof controlling force. The plaintiffs

setshould besuch directorthat made after he becamecontractsany
how couldtheyI I do not see;for that confessaside cause otherwise

and modifiedmade,was a contract originallybe sustained. But here
a director inhe becameindorsements,two beforebyin some particulars

into pos-that enteredroad, and under corporationthe Cheshire which
aftercontinuedroad. That wassession of the Asliuelot possession

all theand contract remaineddirector,Elliot became a the original
bymaderoad. The modificationin the Cheshiretime the hands of

in1864, It favor1, waswas slight.the memorandum of October
director inabymade andRailroad, signedof the Cheshire and was

and thegiven up,cancelled northat The lease was notcorporation.
the sameAsliuelotand use theroad to controlCheshire continued

understand-evidence, anme,to ofas is as it seemsafter before. Here
con-under theshould runthat Asliuelot road bethe theing by parties

has been laidthattract, to by anythingtoo be overcomestrongquite
in the veryorus in this application, suggestedbefore the evidence upon

for Railroad.able of counsel the Cheshirearguments
1861, before Mr.1,executed, JanuarywasWhen the leaseoriginal

actbefore theRailroad, andin theElliot a director Cheshirebecame
ofwas the judgmentitmortgage,of to foreclose thethe legislature

for theand should payRailroad mightthatthe the Cheshireparties
earnings;of its grosscentumfortyand of the Asliuelot perusecontrol

ofthe electionmonths, and still beforesixand after an ofexperiment
of theroad, theor passagein the CheshireMr. Elliot as a director
mem-thebyaswas appearsto it thought,foreclose thebill mortgage,

thatwould bearrangementthat a suitable1,1861,of Julyorandum
earnings$12,000 of the grossfirstshould theCheshire road takethe

be di-the overplusand$6,000,the Asliuelot the nextAsliuelot,of the
between the two roads.equallyvided

beenhavetoroad are reportedof theearningsIn 1861 the gross
doubled,thana little morehadearningsIn 1864 the gross$17,080.54.
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being $35,746.23. 1866,§41,211.83.In Inthey $44,701.42.1865 were
In $44,012.76.1867, I of the grossthis increasesuppose earnings
must road,be an ofdue to in business the and itmainly increase the
is thereasonable to conclude that an of business would be at-increase
tended with an whatof but in theproportionincrease the oneexpense;
kept pace originalwith the we The pro-other are not informed. lease
vides for daily way,a of each and doesservice two trains itpassenger
not thatappear that service has How much of the in-been increased.
crease of and how fromearningsthe came from traffic muchpassenger
freight, does not nor how far an indoes it increase theappear; appear
expenses, an of ofarising carryingfrom increase the business goods,
ought to be from that source.compensated by receiptsthe increased
The But, details,details are the itnot before us. seems to mewithout
there is saytoenough least,to raise a the that thestrong probability,
largely from theincreased of road use of thereceipts the Cheshire
Ashuelot been, fact,to in sufficient to cover allought have and were
legitimate and for the in-necessary byof calledexpenditureincrease
crease of the of : ifexample yearbusiness the For we take theroad.

run,1867 and road wascompare yearit with the first the under the
memorandum of find in 1862 Cheshire1,1861, we that the wouldJuly
receive according $12,000, $6,000,to the contract and the trustee leav-

aing divided,$328.54 itbalance of to be unless wereequally applied
towards the In the Cheshire road receivedtaxes,of &c. 1867payment
first $13,006.38,$12,000, then one half of in$26,012.76, being making
the whole $25,006.38, or more double what could receive ac-theythan

1862,to thecording in while the trustee wouldterms of the contract
receive for and$19,006.38, less sum was taxes contin-whatever paid
gent 1,under ofcharges the October 1864.memorandum

It is true, the “A” the run-shows ofexpensesstatement marked
ning $33,092.50,the road for or aboutthe to have been threeyear 1867
times the average 1862,—for first two andyears,expense the —1861
thus a of $8,000net to that about whenmaking loss, paper,according
the gross the roadyearwere while for first thereceipts $44,000,

runwas under considerablythe the werecontract, gross receiptswhen
thanless much, loss,half as was butviz., onlythere not no$18,328.54,

aapparently gain of $328.54.
1 think a fair is, that, unless thethese facts Chesh-observation upon

ire Bailroad ofadvantagederived from the controlsome compensating
the sheet,Ashuelot that in it isnot this balance improbabledoes appear
in a in-high have sodegree they along many years,that would gone

andcreasing their loss understanding,without definiteyear, anyeach
without it washave known withintheya which mustcancelling contract
the power A further observa-of the them.to againsttrustee enforce
tion, which it is hard to reconcile theis,also thatseems to me just,
conduct of ofarrangement adjustmentMr. the orElliot in making
1868, as to the had tothings permittedfour after beenyears,preceding
drift on in this a and fordisinterested carejealousso withway long,
the rights and road.of Ashuelotinterests the
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of the have to con-are some considerations which led me theThese
for a on thisthat the motion denied.rehearing point should beclusion

* C.J., Foster, J., C.,and C. concurred.Smith,

of the tolegalthe relation sustained Mr. Elliot thebyUpon question
and the andRailroad, respective rights of theobligations par-Ashuelot

atcounsel were heard both andarising therefrom, length,ties oralby
arguments.printed

number of authorities, Lane,a for the citedAmong large plaintiffs,
217,1Trusts, 895, 533,on sec. secs. v.Story Eq., Page Page,Perry

Thurston, N.198, 408,H. v. 16 H. Melntire,8 N. Hill t.Lyford
416, Trusts,Moulton, 504,H. v. 8 N. H.N. Martin on sec.Perry39

v.196, Wood,Butts 38 Barb.207, 188,L. C. York1 MidlandEq. Sp
Hudson, 365,19 L. E. ScottCo. v. 1 Edw.Eng.v.Railway Bepeyster,

1Co., 85,v. Mercantile Ins. Edw. Great Lux-513, Ch.Ch. Verplank
586,Co. v. 25 Bev. JE. N. A. Co. v.Ry.emburg Magenay,Railway f

Heathorn,v. 1 & Saw-277, Young 343,Benson ch.Poor, Cole,59 Me.
St. James’s Church610,v. Wall. v. The Church theHoag, 17yer of

Redeemer, 45 Barb. 356.
aof cannot make contract with ofA board directors one their num-

in one ofor with which their isber, interested,a numbercopartnership
Co. v. Poor, 277;39bind the Me. Coalcorporation.that will Railway

; v. 202;v. Barb. 563 39 N.Sherman, Ogden Murray,Co. 30 Y. Bliss
22; Mercantile Credit AssociationMatteson, 45 Barb. v.Imperialv.

cestui trustL. ch. 558. The aloneColeman, 6, mayR. que repudiate
v. 48;Jackson Van sen, 43,and its 5 John.gains.the trade take Half

415; v.407, 2 238196, ;Jaekson v. 14 id. Wilson Cow.Walsh, Troup,
719, ;Cramer, Jennison v. 1;v. id. 744 Pick.4 7Hapgood,Hawley

627; Richardson 3 Gill615, Jones,v. 1 Gilman v. &Outturn,Thorp
198,Trusts, secs. 846.164, 184; onPerryJohn.

interest,in v.to the computingAs rule to be applied Riley,—Townsend
113;H.v. 43 N. Pierce v. 3313; Rowe,46 H. Little N. H.Riley,N.

68;Jun. Arnott 3179; Redfern,1 Yes. v.Tickell, Bing.Craven v.
;310353; Brown, 24 Pa. St. Swamscott Machine Co.v. v.Ilummell

;379, v. 12 H.Watkins,25 H. 380 Mcllvaine N. 473,N.Partridge,
475;462, Hamilton v. Van 43 N.481; Rensselaer,Dam. Y.onSedgw.

& 60.51,5 W.244; Hunzinger, Serg.Ludwick v.

for theA. defendant Elliot.Waite,and S.ChaseSargent $

Elliot, treasurer,the of Mr. asfinds in hands1. The master when
1, 1861,on the sum ofJanuary $10,451.50,closedashis services such

aswhether, law,determine matter of he shouldto court totheleaving
onif interest that sum fromany,and what thatwithcharged any,be

inthe interest various toways meet anythe mastertime, computing

* counsel, did not sit.J., haying been ofCushing, C.
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to the case.rule the court Thewhich holdmayanticipated applicable
of transaction in re-Elliot is not thefinds that liable reasonbymaster

bond; finds,Samuel Town’s that hesubstantially,to the and hegard
throughout.in faithgoodacted

Elliot, affairs, byof or is the mas-dealingsNo such state of reported
him withshown at the theter, chargingor was as to warranthearing,

the corporation,this fund. He was ofinterest on the treasurersimply
safely,and was which hewas,and his to its funds did.duty only, keep

heldThis all he to be fordo, nothingwas was and he shouldrequired
more.

dealings2. Is Mr. of his in the bondschargeableElliot reasonby
Ashuelot which thisof the Railroad The factsCompany? upon ques-

$100,000in oftion arises the the bondsmaster’s Ofappear report.
inRailroad,to the Cheshire was himself theElliotpassed beginning

of $24,000,the owner and the was indebted to himAshuelot Company
to that amount. He to be their fullpersonally has a right paid par

by debtor,amount his and of tohad a sell them forrightcourse he
not,what he could It wasget. a togreat speculationsurely, part

his claimwith at dollars on less than itsseventy a thousand amount.
$30,000On of these bonds is have madehe found to nothing; on

Elliot$46,000, realized a from of theprofit exchangethe difference be-
and a half andsixty-two ninety-threetween cents cents on the dollar.

Is he for tothat Railroad ?chargeable the Ashuelot Company
In to a conclusionreasoning just this one factquestion, mustupon

not, conceive,as we of,be lost it must be assight but a fund-regarded
amental consideration thethroughout. is,It that Ashuelot Railroad

are this fullCompany bonds,debtors to amount these and hadupon
their road its fullmortgaged Theyto secure hadpayment. obtained

credit thatfor and andamount, had received were fulltheenjoying
consideration in which hadmoney, into their coffers.gone Consider-

the Ashueloting alone,Railroad it havecannot beenCompany injured,
in sense,any legalcorrect any bytransactions in theby anybody evi-

ofdences their andnot,indebtedness. couldThey be,were not made
liable to morepay than the amount owed.justlythey

Were Mr. relations to this such thatElliot’s hiscorporation transac-
tions orchange lessen their ? For the claim setliability is,here up
that are entitled to redeem their from thethey property mortgage by

lessa sum than that whichpaying to andthey have contracted forpay
which the given.wasmortgage

Now these bonds inwere issued order that the company might ob-
tain credit for Bytheir amount. this means the didcompany obtain

credit,such and Elliot made the that creditwas instrument whichby
was obtained. ofThe name office which he was clearlythe to called

hisimports relation hisand duties to the Herespectively. wasparties
“ fortrustee the His relation to tlie bond-bondholders.”mortgage
holders was that of to their interests andagent,their theirprotect

asrights creditors of his relation to the Ashuelot Rail-mortgagor;the
of androad was that a creditor and owes noCompany mortgagee, he
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incom-to it as was inconsistent orduties such. Thereexcept nothing
his ownin an owner inbeinghis at the same time of bondspatible

toor for other theand trustee bondowners: his relationright, agent
:respect mortgageewith to was of creditor andcorporation either, that

at parhis to whom he to the bondsduty was,those represented keep
tendencyif or to depre-value counteract influenceanypracticable—to

; dutyin so he no and no tociate them and did violateddoing wrong
his debtor.

tookwere his and to the heSuch relations his duties time whenup
byof the road. In changedwhat did becomepossession respect they

? became,that event He a in and isthen, mortgagee possession,
into be and as a of his debtorregardeddoubtless trustee thetreated

anythat other in is to be so treated.mortgageesame sense possession
the he has thus the posses-He is a trustee of of whichproperty acquired

it, faith,and must act with not in utmostsion, respect only goodto the
his deal-byis with whichchargeable any profits maybut be realized

rule, andit. Such is the foundedwith well settledings unquestionably
and Eor allthe best reasons of clear sound public policy.upon equity

thehim,the master has thus result thatreachingthese profits charged
1875, $1,970,to of he is1,on interest the amountJanuary including

$3,995to amount of of mort-the as rents and thechargeable profits
hisin possession.propertygaged

But, towith the indebtedness for which the wasrespect property
is, ?the bonds—what are his relations and his dutiesmortgaged—that

these, creditors,is the of and stands inAs to he therepresentative
he usedthe for his debtor. If thehavingtheir corporationplace,

or inits to themortgaged proceeds, purchase mortgage debt,property,
suchtherebyit would become to the extent ofextinguished purchase,

if still the chargeable.and he debt he be Hekept outstanding would
in thechargeable,would such case be not because he made purchase,

because,because, only was made with a fundbut and the purchase
and of trustee for them.debtor,to the which he was thebelonging

funds, not inonlyBut with havinghe his ownsuppose purchased
dutyof thus to ap-fund the debtor which it was hisanypossession

as at or couldis the case bar: are the debtors injured,propriate,
the be there-they, case, any injuredfrom the nature of by possibility

not.in sense ? We submit could The sumby, any theythatlegal
to and full considerationtheywhich had contracted for which apay,

received, of theirtherebyis not nor is the amouutgreater,madewas
; in case was themade less the presentavailable property —neither

was, forbetter,the but made therather,credit of debtors injured,
the raised as a Whatconsequence. equities,market of bonds wasprice

then, they should re-have debtors to on this accounturge whythese
full amount oftheir short of the thedeem mortgaged payingproperty

debt ?mortgage
whatmarket the ?byThese bonds were theput upon plaintiffs—for

bythat sold below inthey being depreciatedNot becomemight, par,
theyin order thatmightorder that indebtedness be butlessened,the
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retain, amount. Itand full was in-obtain, credit for their parmight
as findtheythat should from hand couldthey pur-tended hand topass

chasers, be to their full amount.alwaysbut to evidences of Theredebt
ofno formortgageewas between two onetheincompatibility positions

debt,of and or other ofmortgageesthe trustee for otheragentpart
; reasonsuch trustee could furnish noparts being agent whyor—and

Elliot, any money invest,Mr. if had not invest it inmighthe to these
debtors,This no be to theby any injurysecurities. could possibility

it did not not If theliability.for and could enhance mortgagedtheir
him tohad with a view to enable make suchproperty managedbeen

rate,at a verya low the case would differentpurchases present ques-
; this do.tion but the master has did notproved he

It ofhas held that annever been the indebtedness at aby purchase
discount the is from full attherebydebtor relieved Itpayment par.
has never been that a not in othermayheld creditor claimspurchase

his discount, that, does,a if he the discount isagainst debtor at or for the
never, aware,benefit of the It has sofar as we aredebtor. been held that

a not at a other debts securedmortgagee discount mort-may purchase by
andgage upon the same insist afterward atproperty, upon payment par.

Nor has init been held that is made this bydifferenceany respect the
mortgagee in of the sobeing possession mortgaged as heproperty, long
neither uses that nor makes use of such possession toproperty effect
the purchase.

“The master finds that Elliot did not declare smaller dividends to
the bondholders than he had of doing,the means or themismanage
trust for the of the ofproperty depreciating bonds,thepurpose price so
that he could at a Whatbuy greater then,them discount.” equities,
have the asAsliuelot Railroad toCompany urge reasons why they
should redeem their road a less sum thanpayment ofby they have con-
tracted to submitWe that have none.pay? they And itwhen is
recollected that individual nothese have interest whatplaintiffs except

ata much than thatthey purchased larger discount of which they affect
to in Elliot,Mr. and it is consideredcomplain when that they purchased
that interest, anynot for of butpurpose as aself-protection, sheer spec-
ulation, in athrough theyoi’der law-suit that might into theirput

innotpockets great gains, may say,we technicalalthough the sense,
that do notthey hands,come with clean we do insist that we are en-
titled to that come with no claims tourge they favor fromspecial the
court. as bySee case drawn Mr. Justice Hibbard. If this is not

itmaintenance to old law,the comes soaccording English near to it
itthat is difficult to the difference.perceive

“The master finds that Elliot ofwhen took the road aspossession
trustee, after,or soon he that ofunderstood the stock the Asliuelot
Railroad andsubstantially bywas its thatextinguished bonds, he was
acting as the executive officer of this heorganization, which supposed
to exist.” injustified,not as the conclusions anAlthough reached ear-
lier of instage this that itshow,cause was nevertheless asupposition,

foundedsupposition upon the of men learned indistinguishedadvice
tod. lvii. 28
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as could notlaw, as well an act of tlie heupon legislaturethe which
inconstitution. He acted the utmostbyunwarranted thepresume

faith, such to of andthings; every-be the conditiongood supposing
in andelse interest the matter actedbody having any accepted upon

as the and satisfied with it as such. In these cir-reality,that were
these individual wakeful while innocence slept,plaintiffs,cumstances

in of athese few shares stock at mere nominal considera-purchased
Mr. Hibbard’s this andfoot,tion Justice set onreport), litigation(see

come into court to that are transac-they wronged bythen complain
in which at time had in-theytions the took not theplace slightestthey

terest, faith,which marked bywere the utmost which no onegood by
at inin interest the time was then inter-and of which no oneinjured,

has ever complained.est
not rightsdo that theWe claim these circumstances change equal

the but do think to that whereurge,of we ourselves entitledparties;
tomay and oughtthe of to be the courtequity areprinciples applied

and thatthat such of thebe aware are the relative positions parties,
in-thethe in in this should not heard to invokeparties coming way be

strictof court to more than theirthe enable them to obtainterposition
legal rights.equal

It is in that are not complainingto be borne mind the bondholders
and claim thethey profitstransactions. Were to come forwardof these

thedealings bonds,have made his in thesemay by ques-which Elliot
very inbe a different one. But what would be histion would position

a is here to discuss.such case not necessary
“ of Elliot3. finds that in of the actionreason,But the master by part,

in thein so of Ashuelot bondsup manyand thebuying concentrating
firsthands the Railroad while he was treasurer of theof Cheshire
thehave risen inlatter,road and director in the the Ashuelot bonds

cent, value,market of to orfifty nearly parfrom valueper par par
theaction,the Ashuelot Railroad thisvalue, byand that is prejudiced

is Now, byof it to state.” not statedalthoughextent which impossible ”“inmaster, it is obvious that the which this actionway operatesthe
is of these bondsso the market valueby enhancingthus prejudicially

dis-so alargecannot off at a or atthemcompany pay largethat the
theit clearsubmit, confidence,But with entire that wascount. we

soto man-theElliot, represented,of Mr. to bondholders whom heduty
at highest possiblefor as to bonds thehis trust them thekeepage

by reasonthis,Had not done and the bonds had depreciatedhevalue.
aforbondholderswould have been answerable to theneglect,his heof

trustee, orasof his trust. Mr. Elliot was selectedmismanagement
faith to their prospec-have acted in goodto been if the companyought

todebt, known abilityin of histheir becausebondingtive creditors
It wasin the of the future bondholders.manage the trust interests

that a mantime,atof thecorporation,for the best interests theclearly
selected, if had beenas, incompe-should so the trusteeability besuchof

havevalueless, wouldand the companybonds wouldtent, the have been
of thistimedesired. At thetheytounable obtain thebeen credit
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done,of kind ofliad not the beentransaction, something instead the
to it is thatnearly altogether probablebonds wouldrising par, they

nominal Had beenhave sunk to little above value. this the andcase
shown, stood,the could how would Mr. Elliot have inneglect be the

such ?bondholders,of the in the of alight result We submitpresence
andstood, morallythat he would have both withoutlegally, excuse.

insist,It as not lie in the ofwe does mouth the Ashuelotclearly,
in ofa far less that these individualRailroad, corporation,as plaintiffs,

that has not affairs toto Mr. Elliot allowed take suchcomplain a course
as to them to off their indebtedness at centsenable on the dol-pay fifty
lar, or at sum less fullany other than the amount. Whatever preju-
dice the in this iscompany damagehave received withoutway injury,
and that in the sense.fullest

road,4. As in of Mr.the Elliotmortgagee possession has managed
his trust and in awith such manner that thefidelity, havecompany

;from the theirrealized considerable use of it isgains and noproperty
of them that he notfor has been unfaithfulground complaint to their

hadcreditors, who a to claim his in theirright diligence interests. As
bondholders,trustee of the Elliot would have inbeen fault if he had

not looked well to firsttheir interests. His was to andduty them, he
forcannot be made liable done hishaving duty.

5. due January 1,The Ashuelot bonds 1861,were as weand, say,
drew When factinterest from that date. that is considered, it shows
that the bonds have been at likeanythingnever havepar. They only

dollar,been worth cents on a or toninety-three theequal Cheshire
included,bonds. latter had no whileThe interest the former had in-

them,terest 1861 on which was includedfrom due with the principal,
and all make them orreckoned to to toup par, equal the Cheshire
bonds. the Ashuelotview,In this bonds have anywherenever been
near value. have in valuepar They increased as theonly interest ac-

interest,aside from this worthcumulated, are,and no more now than
cent,they in of1861, say fiftywere value.per par

We desire to toreply plaintiffs’ brief,the and to addmay some sug-
own at thatof our time.gestions

In a 1brief cited onsubsequent they Perry Trusts, 2, 22, 243,secs.
965,Jur.,2431, 964, Colman,secs.Story’s 966,1013, v.Eq. 9Cruwys

2Ves., 323, Clinton, 1,v. &Jac. Walk.Jr., Cholmondeley Clarkev. Sibley,
v.210, Co.,Met. State Fire13 Mut. Ins. Cush.King 1,7 Birch v.

383,& v.1 D. E. Davis 14Wright, Beav. 1Barrett, 542, Anon, Salk.
2v. Atk.155, Paske,Morret 52.

Faulkner,F. A. himself,for the ofestate William Haile, and the
that,Railroad,Cheshire incontended theascertaining amount due

bonds,the which the mustupon mortgage inplaintiffs pay order to
redeem from the mortgage, interest should be reckoned with semi-

rests,annual on first ofthe and indays January eachJuly year.
This theaccordingbe to ofunderstandingwould the theparties,

of Iand, think, accordingthe to the If aspirit contract, letter. note
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interest,years date,in ten from with semi-annualpayablegiven,were
that at end of contract becameyearswould claim the ten theno one

the breach of to the from a contractby paypromise principal,changed,
to or a' to sim­contract,interest a legal liability payto semi-annualpay

in tomerely. $500,this isexpress payThe contract caseinterestple
sum on first ofbe, dayor whatever the the$1,000, principal mightor

cent,with an­1861,D. at the rate of six per perA. interestJanuary,
office, ofdayshalf at firstyearly the treasurer’s on thenum, payable

of the A.January January, 1851,each after first of D.year dayandJuly
of the to the bbnd.surrender warrants annexedcorrespondingtheupon

of the ofinterest warrants wras not of the essence thesurrenderThe
if toas, rightinasmuch one should be lost or thecontract, destroyed,

;could thenot be defeated but essence of contractinterest therecover
the in semi-annuallyof ten and interestwas, principal years,payment

or to the bondswarrants,Interest were annexedcoupons,until paid.
of and to bonds morethe render thepurchaser,for the convenience

ormail,as the could becoupons by throughcollectedreadily negotiable,
abanks, with the re­dispensing necessity givingof thus ofagencythe

It wasinterest or the bond to indorsed.producingfor the bepaid,ceipt
itsurrendered,should be in thatcoupon mightthat the orderrequired

voucher, was not ofbut its surrender the condition paymentas aserve
to the ofbodyof the The inpromise pay. promiseor consideration

andsemi-annually complete,interest is absolute andto paythe bond
that the should be is inci­coupon merelysurrenderedthe requirement

dental.
Co.it can be claimed that Railroadthe CheshiregroundwhatUpon

bond, Ifrom the time of of theonlyto interest theare entitled purchase
faith,goodinThey these bondsconjecture. purchasedat a loss toam
trustconsideration. stood in relation ofTheyvaluable nofor aand

and amakeRailroad, which forbade them tothe Ashuelot purchaseto
contin-of the latter The bondsfrom obligations company.theprofit

after and thematurity,interest the purchaser purchasedto bearued
asinterest as theaccrued,incidents—the which had wellwith itsbond

nowroughtthe bonds at a discounttheyThat purchasedprincipal.
owed,the whoaccrue to benefit of the plaintiffs,to and cannotinjury

If a noteto the and interest.principalbound accruedwere pay,and
yearsfifteenyears,in ten and at the ofpayable expirationbe givenshould

one claimby face, anyits or couldless,the forpayeesoldbeshould
and in-ofcould not recover the maker the principalthe purchaserthat

?of the notematuritythesinceterest
estate,saidFaulkner, in behalf of and willsaid himselfThe2.
Mr. Elliotto and ofa be collect receiveappointedthat receivermove

found the from him as treas-court to be duebyas shall besumssuch
sum asCo. suchfrom the Cheshire Railroadtrustee, andandurer

amount of bondsrents,them as thedue from ascertainfoundbeshall
the sumsand distributethereon,and the amount dueoutstandingnow

satisfactioninrata the holders of such bondsamongso collected pro
orA of the courtclaims. orreceiver,their some officertanto ofpro
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some forperson appointed by court,the bonds the faithfulgiving dis-
duties,his andofcharge court,under the direction of theacting would

office;to be theseem to this andproper person in thisdischarge way
forall chance future or will be avoided.controversy litigation The

in hands treasurer, trustee,the ofmoneys the and Cheshire Railroad
consist ofentirelyCo. the ofrents the tomortgaged secureproperty

bonds,the of thesepayment and should be tosolely thatappropriated
purpose.

Co.,3. In behalf of the Cheshire Railroad the said Faulkner suggests
that decree whichany be made themay toauthorizing plaintiffs redeem
should be suchupon terms and conditions that the Cheshire Railroad
Co. shall not be deprived of the ofvalue the whichimprovements they

theuponhave made Y, leased to them for the term of ninety-nine
In thoseyears. improvements the Cheshire Railroad Co. have invested

nearly $70,000, which sum will inthey be of if adanger losing decree
theallowing plaintiffs to redeem shall be made unconditionally. Judge

Hibbard thatreports this inlease was made faith, and that itgood was
for the interest of the Ashuelot Railroad to it, but thatcontinue the
trustee had no to it.authority make The Cheshire Railroad having-
made these inimprovements in fullgood faith, the belief that werethey
in the exercise of a clear inlegal nowright, ought to beequity pro-
tected. The provisions of sec. 6, ch. Gen.213, Stats., asknown the
“ Betterment Act,” may not be strictly to thisapplicable case, but,

designed to anbeing work equitable result where the enforcement of
strict legal wouldrights work be ofinjustice, may worthy the at-
tention aof court of in a similarequity case. Of the of apower court
of whileequity, the forgranting prayer its equitable interference in a

ofcase supposed orwrong to so itshardship, decree as toshape pro-
cure and exact allequal justice to parties, no will bequestion made by

“the plaintiffs thatasking beequity may done in the Ipremises.” re-
spectfully that, undersuggest, court,the direction of the the value of
the lands leased and of the madeimprovements ascertained,be and
then that the decree inbe accordance with the ofprovision 8,sec. ch.
213, Gen. orStats., that, theupon payment by Cheshire Railroad Co.
to the of the valueplaintiffs of the land so leased, the shallplaintiffs
release all title or claim to the same.

11, 1876, theAugust following opinions were delivered:

Ladd, J. We look atmay the questions as arisethey theupon mas-
ter’s report.

1. As to the account of Mr. Elliot as treasurer: When his active
duties as treasurer were andsuspended, his active duties as trustee
began, January 1, 1861, he had in his hands, in the former capacity,
funds of the whichcorporation notwere afterwards used in discharg-

theing functions of either office. From that time forward he held
trustee,those funds as their Iand nosee reason thegood why ordinary

rule as to interest should not apply. that he shouldMy opinion is, be
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his master,sum in hands the 1?bywith the foundcharged January
the ofinterest from that time to date the1861, simplewith decree.

bond,2. account for the Levi Chamberlain toHe should according
the report.

in3. reason is for themaking any changeNo sufficient shown statement
Imaster, and thinkbyof account as made the he shouldtrustee,Elliot’s

that he shouldbe with the balance bereported; also, chargedcharged —
in theamount on to case re-deposit pay plaintiffswith the coupons,

thesecuritydeem furnish for of bonds.or theproper payment
4. I the statement account the Ashuelot Railroadthink of between

Railroad, 1,and from toJanuary 1861, 1, 1874,the Cheshire January
as for reasons which willbyshould stand returned the bomaster, given

Foster.myat by brotherlength
5. Mr. Elliot be to for the byShould held account he madeprofits

in ? this viewsthe bonds the of counseldealing mortgage pointUpon
lie todiffer The contend that hand over towidely. oughtplaintiffs

afterthe all his not bonds his activeboughtoncorporation profits, only
$14,000under the but of those obtainedmortgage byduties onbegan,

;him while the defendant contends that the have nocorporationbefore
forand he not in to accountought any profitssuch thatright, equity
the inrunningmade in the even he was road theby dealing bonds, while

This questionhis duties under hasmortgage.exercise of theactive
sides,and at on bothlengthmuchargued great abilitybeen with —the

the relation of trus-contention on one side that Elliot sustainedbeing,
thisstockholders,to and and that rela-fiduciarytee the thecorporation

him to in the securities which were thetion speculateincapacitated
; other,theof title and of thatlegal right possessionfoundation his —on

in the of bond-whollyand was bound to act interest thehe was acting
his; necessarilythat and duties to them madeholders his relations

asto of and such tothat theantagonistic plaintiffs, negativeposition
in theirall of a trust favor.idea

directlyin the thismuch has been found books beaifing uponNot
theonly tolls,in is toEngland mortgageThe usual practicepoint.

oncalls,future of Trusts,or theaccruing corporation Perryprofits, —
has been different,where the750; practiceand in this country,sec.
trustee to the cor-byof the sustained suchthe character relationlegal

and liabilitiesstockholders, rights dependentthe and-theandporation
relation, to have been muchof that do not appearand outon growing

et754, TheTrusts,on sec.Perrycourts.by seq.theconsidered facts
its stock-to this andby corporationMr. Elliotthe relation sustainedof

easily was,understood. Henarrow andwfithina compass,holders are
theyand Then executed totreasurer clerk.the first theirin place,

franchise, not to secure a debt theyanda theirmortgage propertyhim of
bonds,the of theirhim, paymenthold forsecurityto asto butowed

the of the mort-After executionand them.hold ownmightwhoever
maturitythe andissuingbetweenthe ten whichyears elapsedforgage,

of their mortgagedin possessionremainedbonds,of the the corporation
duties incident to theirtheand to allrights subjectall thewithproperty,
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andtheir clerk treasurerto act asMr. Elliot continuedfranchise.
before, capacity paidand in the latter thesame asthis time theduring

So as thelongpresented.on the bonds as the warrants wereinterest
and for himcondition, nothingno breach ofthere wasinterest was paid

under the mort-trustan of anydo in the of active performanceto way
But the bondstrust. wereand nakeddryThus far it awasgage.

it be-thereuponof thematurity. mortgageat termsBynot thepaid
ofhold the prop-enter and possessioncame the of the trustee toright

andrealizing security enforcing pay-thefor the of uponerty purpose
of the road toaccordingof Mr. Elliot tookment the debt. possession

a he to thedutyof owedhis and in the undoubtedright, discharge
was soon after ob-An of the legislatureholders of the bonds. act
effect to foreclosetained, had thewhich it was on all handssupposed

theboth of cor-interests and rightsthe and so themortgage, extinguish
the bonds,the holders ofand to investstockholders,the andporation

franchise, with theroad andthus became absolute thewho owners of
of Mr.conductThe wholesubstantial attributes of a corporation.

decision ofin time until the theElliot the from thatpropertymanaging
case, thisin was based387, upon sup-court this 52 N. H.reported

it ismay toand, so far as moralregards aspect present,position, any
But the court held theat in mind.be looked with that fact constantly

a of thestatute, mortgage,which was as foreclosuretodesigned operate
that Mr. Elliot hasineffectual for that it turns outand sopurpose;
the absolutein all as for ownerstime, agentbeen this notpossession

as theroad, original mortgageof the but under and of thevirtueby
asinterestedbeneficially mortgagees.and trustee of thoserepresentative

byredeemto payingall this time the had theDuring rightcorporation
andMr. Elliot charged,off the bonds, and for his services as trustee

the corporation.has by master, againstbeen allowed the compensation
to thesehis relationsIt is not nature of legalto discuss thenecessary

the interest was1861,the from 1851 to whileduringparties period
condition ofof thethe and there was no breachbypaid corporation

in him the mort-bycreatedsaid,the As has been the trustmortgage.
circumstances,under theand,in a trust,was the nature of nakedgage

allhe took possessionno The momentimposed active whatever.duty
bondholders was plainwas to thethis Hisgreatly changed. duty

on Hetheir behalf.efficientlyand He must act andcogent. promptly
in-of theirtake careis bound tois their and andrepresentative agent,

Their rightas he may possess.terests with and with such skillfidelity,
theirhaveof topayment,in defaultdebt, or,is to be thepaid mortgage

a foreclosure.bymade absoluteto the and franchisetitle property
is to enforcetrustee,andhe, agentThese are the as theirrights which

toaccordingjudiciously,He must the propertyand protect. manage
towardsas far as possiblein may gohis order thatskill, earningsbest its

of themanagementand efficientdebt. Of course,thepaying prudent
the corpora-credit ofthea to maintainwould haveproperty tendency

ismuch hebonds; and thusthetion and enhance the market value of
indicated,the effectit havemaynotbound to becausedo, especially
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because such is the the he has under-obligation■'.but trustimposed by
IBut think intaken on their behalf. here his to the bondholdersduty

that It was no of to aclearly buy largedirection ends. thatpart duty
of foraccount,or a small those on hisquantity, quantity, bonds private

their be-follow,the of market It does notcarrying uppurpose price.
bondholders,this an act not to thatrequired bycause was his theduty

with hisit was inconsistent that We not now denyneedcertainly duty.
far the other bondholders, fairlyso as to the bondsright, regards buy

nomarket,in ofopen taking advantage knowledgehis and theposition
seller;to overreach thetherefrom a ofgained although equitycourt

scrutinize such a evenwould transactionundoubtedly pretty carefully,
made beforethe is the active ofpurchase begins,when the trusteeduty

butand no interests are involved those of Mr. Perrythe bondholders.
“: can thetheyas much Doubtless the for whichsays purchase bonds

in market;stands as the could notsecurity open gobutmortgage they
and solicit the hold-bonds, for,the bondholders of theamong purchase

bonds,thethe for their and influence would besecurity positioning
of fraud sosuch, great,and the that a court of would notdanger equity

Perryallow the to stand.” onbargain Trusts, sec. 749.\
idea, ofany partThe that it was his to toduty pur-the bondholders

or half the ofbonds, less,chase one third one more or for the purpose
value, so,market and all tointents,their toenhancing practical adding

sum for the ofthe which thecorporation may procure extinguishment
debt, bound, remarked,the cannot be He was assupported. already

well,to the and the the oftomanage property apply earnings payment
debt, so far as of en-there,the and action for theregards any purpose

bonds, histhe value of the to the bondholders ended.hancing duty
theWhat was his relation to and its stockholders aftercorporation

?he took of the road he thewaspossession Undoubtedly representa-
Inof the beneficial his relative of trusteemortgagees.tive character

in alland, matters him in ca-he was between thatmortgagee, arising
he is to inand the be as acorporation, regardedpacity mortgagee pos-

otherwise,trustee of theBut it is as and no thatbondholders,session.
he is in He does not as an at all.mortgagee act individualpossession.

does notThe we are to decide arise between the bondholdersquestion
Mr.Elliott, bondholders,and the or between as trustee of thecorporation,

Elliot,and the between Mr. in his individual capacity,butcorporation,
; I do not orand the and see how it is affected one thecorporation way

the as trustee of the he was aby mortgageeother fact that bondholders
in in his andcapacityGrant that that interest werepossession. duty

to that of it is in and en-mortgagors, onlytheantagonistic protecting
trust is tothe of his cestuis that his conduct beforcing rights gov-que

thus He cannot an indi-by duty certainlyerned the imposed. justify
on of withinadmissible,otherwise account his relations theact,vidual

on such admissible hadthe that act would have beenplaintiffs, ground
said,it in his as is acapacity. Suppose,been done representative

in other the samemayin incumbrancesmortgagee possession buy on.
or the for lessother demands secured sameby mortgage,■property,
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face, againsttheir andthan then hold them the atmortgagor par:
haswhat that to this ?application case What other incumbrances were

to be ? Mr.bought Elliot, bondholders,there as oftrustee the and so
in all bondholders. It ismortgagee possession, represented the plain

that, as such trustee, he could inbuynot other incumbrances for aany
reasons,ofvariety among which, in addition to the one already given

there were no others), may be mentioned the fact that had no(that he
authority, or from hisexpress implied, cestuis trust to do andso,que
none of their which tomoney with make the purchase.

The is,statement of thesimple Elliot,matter that in his representa-
tive of trustee andcapacity mortgagee, no bonds. Hebought bought

individual,them as an and as an individual he was not Somortgagee.
this is not the case of a mortgagee in thedealing incumbrances upon
the estate.

What duties, any,if towards the corporation and the stockholders
did Elliot’s act in taking possession of the road him ? Itimpose upon
was the deed of the corporation that made him trustee and of theagent
bondholders, and clothed him with the character of Itmortgagee.
must be clear that hevery cannot, anas individual, or as inmortgagee
trust, owe duties toany the inconsistentmortgagors dutywith the he
owes under the deed to the bondholders. Full effect must be togiven
the deed him, andthrough the oflegal the beneficialrights mortga­

aregees not to be impaired actby any him,done inby whether the in­
terest of the or in hismortgagors own individual interest. It bemay

that,admitted as trustee of the hebondholders, owes the mortgagors
no duties thoseexcept which the law imposes inupon mortgagees

; but, atpossession the same I thinktime, it cannot be denied asthat
an individual he in astands relation to them of as wellgreat delicacy
as responsibility. Without personalany interest he is in ofpossession
their andproperty franchise, deed,underholding the primarily for the
benefit of the bondholders, ultimately, when the forbonds are paid,
the andcorporation the stockholders. The created thecorporation
trust in favor of the bondholders. -He was and byselected appointed
them, and in view of the very duties allimportant that knew might

arise,eventually he must beenhave chosen on account of his orknown
tosupposed do well whatability theby of the deedprovisions might

in the end be of him.Such arequired selection im­on the face of it
plies confidencehigh personal and trust. andBy theaccepting position

the activeentering upon of itsperformance him­duties, he took upon
self, as it seems to me, an toimplied andobligation protect preserve
the andinterests of therights corporation, as much as he did tojust
enforce the of therights bondholders under the vnor weremortgage
his duties to these parties at allreally or Withrepugnant incompatible.1

to therespect of themanagement which was in theproperty, reality
main to be attendedthing to, their interests were identical. The legal
interest of the was, ;bondholders that the bonds be the interest ofpaid
the was same. Eachmortgagors clearly the interest called for aalike
wise and efficient of the road. The of themanagement legal rights
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ofof the rightswere the exact andcounterpart complementmortgagors
toHis where his dutythe to one commencedmortgagees. duty just

There was no but still no open groundthe other ended. clashing,
invade. wasany Nothingother interest could be topermittedwhich

of the affairs en­for a and disinterested administrationcalled but just
a of whosehim,to to the the twosingle eye rights parties,trusted with

, by him in thisin his care. act doneAnyinterests were thus placed
an individualinterest assituation of his ownthings, whereby private

of theto the interestshostilityshould be into andbrought antagonism
ofwould, in much a renunciationbe asmortgagors, my judgment, just

andof thethem, dutyhis to as much a breachimplied obligations just
hishad undertaken on their as an actbehalf, bringingtrust wouldhe

be a breachindividual interest into to those of the bondholdershostility
of his to them.duty

a mort­31 there had been1,v. Vt. was a case whereSturgis Knapp,
trustees for bond­B,of a and A and asrailroad its franchises togage
until after thereholders. in that not riseThe case didquestions

ip. theobservationshad been a of the but someforeclosure mortgage;
Redfield, arecourt, quiteof the delivered Chief-Justiceopinion by

andThe first theI He 52),and them.pertinent, quote says (p. —“
estate in thein in nature of thethe case is to thegreat regardinquiry

forfeiture, and the foreclosure.trustees created the theby mortgage,
“ im-much theuponmust veryIt is obvious that the estate depend

and the dutiesout of the relations of the partiesplications growing
time,time to as; fromthereon and that theseconsequent may change

as an active responsibleThatchange.circumstances which begins
relations,interveningof andtrust,and timefiduciary may, by lapse

naked, char-The nature andtrust',a and viceversa.merely drybecome
the implicationsof all almost exclusively uponacter trusts depend

to bedesiredout of the state of the and the purposesgrowing property,
And it is one offor that end.and the mode providedaccomplished,

andof the most delicatethe and at the same time onemost important,
withimplications,a court of to raise thesedifficult, offices of equity,

of the trustand objectso that the full purposewisdom and justice,
of the instru-violence or forced constructionshall be effected without

* **ment under which the trusts are created.
“ ofsubject corpo-the wholeThere are extensive trusts connected with

books are denomi-in theaction, come under the class of whatrate which
itselfthesense, corporationor trusts. In oneconstructive impliednated

trustee, and franchisesall itsits funds and allholding powersis a mere
trust.cestuisultimateshareholders,trust for the are the quein who

“ have notpayableareThe to whom these bondsmortgagepersons
terms ofcreated thelaytrusts to arethe whichonly express perform,
also con-but aretrustees, theytheydeed under which are madethe

of thetaking possessionandtrustees the forfeiturestructively (after
for subsequentbroken)after conditionroad, they may alwayswhich do

shareholdersfor theincumbrancers, for the and ultimatelycorporation,
* **themselves.
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oroccurs,“After the either of interestforfeiture by non-payment
or be-both, case,as in of the trusteesprincipal, the the dutiespresent

notcame not but and Itonly active and critical delicate.responsible,
ais not and momen-only dead, trust, but is one of most activedry the

intous no man had ever beenWe whoresponsibility. presume placed
asuch and of hishad sense wouldposition, any proper position,who

ofever think a of a nom-or it as in trustregarding treating any sense
* * *inal or indifferent character.

“ the inti-After surrender before asforeclosure,and we have before
mated, thewhile control of road for of the bondholdersthe the benefit
might be leastfairly presumed to be it could not with thetemporary,
show of be theirpropriety that in the ofexpected any principlechange
mode actionof whoshould be the officeattempted. Any acceptedone
of trustee under a lookcontract this character must be toof supposed

atdirectly the reasonable of of this contin-the occurrenceprobability
failuregency to hispay to have assumedpromptly position—the —and

with reference to the from suchnew duties the occurrence ofresulting
andcontingency, would be bound to the dutiesconsequently perform
it; bondholders,from thearising and all inthe interest —theparties

ofcreditors the in thecorporation order of their thepriority, corpora-
itself,tion and, ultimately, the shareholders —will have a vested interest

in thesehaving securityduties under theby such trusteesperformed
of their responsibility and both and personal.”capacity, pecuniary

It true,is as the liability corpo-defendant that the of thesays, legal
ration theupon amount,bonds has their fullall the time been to pay

interest,with to the It true,is at time that whenholders. the same
the bonds are dol-in market at cents on aselling fiftythe or otherwise
lar, the debt thebe for one halfmight theextinguished by corporation
amount are of the bondsthey to The actual valuelegally liable pay.

all sold,was the time measured the could betheyamount for whichby
and this dependwould the of theabilityunderstoodupon corporation
eventually to them in full. after hadpay Now, Elliot,when Mr. he
taken ofpossession the road under the became the ownermortgage,

$±6,000of of the laybonds his individual interestsecured thereby,
in the in-strongly value,direction of and so oftheir salableenhancing
the amount ex-creasing for the themight procurewhich corporation

of the findstinguishment debt and remove The masterthe mortgage.
that his the of theirbuying up bonds was in the causepart advancing

cent,from aboutprice His to the bond-fifty dutyto aboutper par.
holders did not call for for such a pur-suchany private speculation

; and even a notpose it that waslegal wrongshould be saidthough
done the tothereby inasmuch as their wasundertakingmortgagors,

mythe full face ofpay bonds, nevertheless,the the strikesproceeding,
inconsistent,mind rela-view,as an of thequite in withequitable point

tion of confidence and them.trust in which he stood to
oneThe reasons for care the acts ofwith considerablescrutinizing

tosituated as this rules relativetrustee andwas, equitabletheapplying
toof of seemstrictness,the conduct trustees awith reasonable degree
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and man-He has the whole controlme, indeed, imperative.andstrong
means ofhimof necessarily givesthe road. Hisagement position

nobypossessedits and future prospects,resourcesknowing present
to all thehe assumedBy obligationsone else. thataccepting position

wdthinconsistent, me,it toin as seemsinterest altogetherreal parties
Withof own.interest hisof andany personalthe interposition private

ab-wasindividualvoluntarily assumed,to duties thus thetherespect
whichit in of the corporation,as were the trustee. The interestsorbed

the legalinfringingbound to so far as he could withouthe was protect
ofdirectionof in his in thelaythe bondholdersrights keeping),(also

thehethe debt. In his relative capacity representedextinguishing
ofhim on behalfbyA of bondsdebtor and creditor both. purchase
Intanto.would an of the debtextinguishmentthe becorporation pro
astrust, becausethat would of his oestuishe not bedoing buying que

mayheIf as an individualhe would the debtor.representpurchaser
by trusteebonds, athat in first abe, purchasethe would thebuy place,

extentto thatin wouldtrust,his eestuis the secondand, place,of que
to pre-no interest buthis from a trustee withthat ofchange position

of a'to thatcreditor,and of debtor andthe bothjust legal rightsserve
of thein and thehaving management propertyhis controlcreditor
bondsofhisto In this view purchase’debtor wherewith himself.pay

done byan actof asand must be a courtto be treatedought by equity
behalf, andon theirin the line of his to andduty corporation,him the

us prac-bringsThatan of the that extent.so debt toextinguishment
itforhim profits,to the same result as to accounttically holding —for

to thematurity,afterbonds,that his longis clear of theassignment
director,atimewas at theRailroad, of which heCheshire corporation

respectwithdifferent rightscould that no orgive corporation greater
suchmakinginthatthem than he the reasonhimself,to forpossessed

it fol-both; henceandto and sellertransfer he undertook act as buyer
trus-ashis accountno asdifference, regardsthat it makes farlows so

interest, orrealized, withtee, be chargedwhether he with the profits
sumtheofbonds upon paymentto the surrender of theprocureheld

that sum.him in onby their with interestadvanced purchase,
andsubject,to thegivethe best I ableconsideration have beenUpon

referred,have beenof all to which wean examination the authorities
accounthisthat Mr. Elliot on privateI am of theopinion purchase by

theowedthe hedutywith$46,000 bonds was notof the compatible
andmortgage,thein the his trust underofperformancecorporation

inrealizedprofitsfor thein to themoughthe to accountequitythat
groundthe broadmy upontransaction. I conclusionthat base^And histrust re-thatduties ofthe activethat the moment he entered upon

not,that he couldfixed, sobecameand his duties to bothlation parties
ofthe characterthrow offbonds,all example,the forbuying upby

of thethe deedinvested byhe wasfor bondholders withtrustee which
ownerthat ofassumeact, andand in tobeganwhich hecorporation,

inmortgagee possession.bonds, and beneficialof all the so of actual
selectedthe corporationwhenThis could not have been contemplated
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him own treasurer and in thatclerk) and,to act as I(their capacity,
already said,have would be inconsistent with obli-entirely the implied

which he assumed. 'It not to holdthereby need be said that agations
be to outdifferent rule would hold the most direct encouragement

in ato trustees such situation for theto themismanage pur-property
of the bonds in the so bemarket, maythat ablepose depreciating they

buyto them for less than their actual worth.'
I Mr.think Elliot’s duties to the RailroadAshuelot andCorporation

its astockholders assumed the character which should purchaseforbid
of the bonds for his own gainindividual the moment he took possession

and,;the under the inof deed the absence all bad faithproperty of or
actúa I think/wrong intent, he should not be held to foraccount prof-

time;its on the bonds owned him at thatby $46,000as to the—but
afterwards, hepurchased should be held to account for actu-profitsthe

realized, toally master,the of theaccording report simplewith inter-
est from theythe time the bondswere for to theexchanged Cheshire

ofdate the Indecree. the amount ofestimating these thereprofits,
bonds,should be onsimplededucted interest the sum for frompaid the

the time it was thus himbyadvanced in their to the timepurchase
of the exchange.

is,The next What arequestion the Cheshire Railroad entitled to re-
theuponceive bonds held ?them Wliat has beenby said with refer-

toence the of the induty trustee, the basismy showsjudgment upon
thiswhich matter must be determined. In andprocuring overmaking

those, bonds Railroad,to the Cheshire Mr. Elliot asactingwas their
and one of theiragent, directors. That werecorporation chargeable

allwith his in In hisknowledge premises. fact,the wasknowledge
their the same as his action Itknowledge, was their action. seems to

quitefollow conclusively theythat are to the same thatentitled receive
receive,Mr. Elliot would have been entitled to had allhe theprocured

bonds for himself and them ownpersonally, retained in his hands.
$24,000What is ?the As theresult to Mr. Elliot atbyowned the

hetime took to thepossession, the Cheshire Railroad are entitled full
offace the bonds, Januarywith from As to the1,1861.interest re-

$136,000,maining they are entitled to amount forthey them,the paid
with interest from the time it was paid.

I allthink on 1,1861,interest these shouldJanuarybonds after be
at six cent., ;reckoned Iwithout rests and this on theper put ground

abythat true contract,construction of the interest after the breach—
allafter the interest warrants had been and recov-paidpresented —is

erable, not asbyand virtue of the butupon contract, damagesoriginal
for the detention money due.of

Haile,Of of Faulkner,course the Mr. Mr. and otherrepresentative
ofholders bonds if there face of theirany,are are entitled to the

bonds, with maturitythe of their to thesimple interest, from time
oftime payment.

I do not see but that of land the Y voidthe lease in must declaredbe
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in withaccordance theof the mortgaged property,after the surrender
; that therequiresHibbard but I think decreeequityoffinding Judge

in as to the Cheshire Railroadwaysuch not depriveshould be shaped
theI no tolegalbetterments. see courseobjectionof theirabsolutely

them onbrethren, agree byand to the result reachedby myproposed
this point.

the I am ofby trustee, opin-land inAs to the Winchester purchased
not that and need notplaintiffs bythat the are bound purchase,ion

for the land unless choose.theytake and pay

J. that has better-It the Cheshire Railroad erectedSmith, appears
very amount,called Y to a statedlargements the theupon premises

from El-That took a lease of those$70,000. corporation premisesat
as of the for inbondholders, ninety-nine years,the trusteeliot, acting

faith, had beenall that the fore-understanding mortgagegood parties
thisThe ask to their tractincludingclosed. redeem property,plaintiffs

from It to allowland,of the would be themortgage. grossly unjust
to allto surrendered the with these improvements,be plaintiffspremises

mayAs that equitytherefor. come herethey askingwithout payment
whatmust, rule,to the familiar do isthem,done they accordingbe
case,in thisdecree, therefore,in In itreturn. theshapingequitable

be as to work out an result. If the plaintiffsshould done so equitable
to Y,theat law the Cheshire Railroad could,had a suit recoverbrought

8, Gen. claim the benefit of the213, Stats., improve-under ch. sec.
Thisand would be madements, up accordingly. pro-the judgment

things,action,is in an other to recover the pos-effectceeding among
land. In toof this of order theprevent great injustice,session piece

ascertained,and of the should be andimprovementsof the landvalue
in withthen be accordance ch.shaped substantiallydecree shouldthe

8, The value of the betterments must be ascer-213, sec. Gen. Stats.
orcourt, by hearinga before the circuit a furtherby hearingtained be-

thefore master.
givethe to the satisfaction of theUnless circuitsecurityplaintiffs

court, be the that maya receiver should to receive amountsappointed be
due and distribute samedefendants, amongfound from the the the

bondholders.
itin is forcase, only necessaryAs to the other raised thisquestions

I in the andto that concur views so consideredsay fully expressedme
andLadd Foster.brothersmyby

I in in argu-I. find the nor theFoster, nothingC. C. C. caseJ.,
error in the which the mastercomputationwhich suggests any byments

offunds in hands of Elliota balance of the as treasurer thefinds
1,Railroad, 1861, $10,451.50.ofJanuaryAshuelot

from derived,has indicated the sources which this sum isThe master
sum,haswhyam to see who retained thisElliot, alwaysI unableand

itright on the that it was in-groundthat he had the to retainclaiming
him for due to him themoneys corpora-sufficient to fromcompensate
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chargednot be interest thattion, should with balance fromupon the
his as ended,time duties treasurer were substantially January 1,when

1861.
reason anyI no other rule as to interest shouldwhysee be applied

than which is anordinarily due,that to account sixapplied viz.,
cent, interest.simpleper

II. hasElliot derived no interest or from the amountsadvantage
which to his credit as inwere treasurer the Ashuelot anddeposited

banks, $221.03the ofviz., $207.50.Cheshire sums and These sums
he should account for without interest.

III. The and conclusions the as to trans-findings legal of master the
actions shouldconcerning the Chamberlain bond affirmed as thebe

of the court.judgment
IY. also with regardSo to the Samuel Towns stock.
Y. I see no occasion to ofrevise the the master withfindings regard

to the amount with is aswhich Elliot chargeable trustee, viz., $2,025,
cent,and interest at six on funds of the Ashuelot usedper byCo. Elliot.

regardYI. With to Elliot’s ti’ansactions in torelation the Ashuelot
and the ICheshire bonds: read andhave considered with caregreat
and anxiety the either side,of counsel and I en-arguments upon have
deavored to the books,examine authorities and the to thediscover

which,of case,the lawproper application to this anomalous inthough
some seems to fallrespects, nevertheless the limits ofwithin funda-
mental rules.

Mr. Elliot fell theinto mistakes and which involved offi-errors other
cers of withroads,the two to ofthe effect an fore-regard attempted
closure of the and which led tomortgage, negotiations a falseupon
basis, innocently toen’oneously but assumed be correct welland
founded. And I take the liberty, though be,irrelevant it may but

byand considerationsprompted urged longof personal acquaintance
esteem,and to remark that in Mr.my confidence Elliot’s in-personal

byis not oftegrity impaired the thisdevelopments case.
But I am allquite unable after to from thedissent andjudgment

asof the at.opinion court, August 1874,rendered the term, judg-—a
which,and ifment ifopinion unreversed and well togrounded, seems

much of thepreclude very discussion to which wesubsequent have re-
veryandspectfully attentively listened.

“It was then considered and declared as follows : the factsUpon
stated thein case withprinted to Elliot’s inrespect dealings the bonds
of the Ashuelot R. R. Co., after he ofpossessiontook the road as
treasurer, no isreason shouldnow seen he not accountwhy to the

for the of thosecorporation transactions.profits
it counsel,“We think to view ofsustain his that hisimpossible the

therelation to he tookafter under thecorporation possession mortgage
was not that of a trustee. theUndoubtedly representedhe bondhold-
ers in of their and interests of therights by virtuerespect mortgage,
but we think it clear that he the in re-equally corporationrepresented

of their in Allrights mortgagedand interests the hisspect property.
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was a trust.themanageand all his to andtitle, right property,possess
bondholders,that thedebt, mortgagees, is,to the the realAs mortgage

oftrust; and theitself, equityhis to thecestuis as propertywere que
his cestuisweree.,i. themortgagors, corporation, quetheredemption,

trust. With their ex-whole basis of thetrust. The bonds formed the
to thehis legal rights pos-and consequenthis titletinguishment, legal

the corpora-His togeneral dutyof the road would be gone.session
not butin of It isextinguishment. impossibletion the direction theirlay

inbe the oppositehis in somemight, contingency,that interestprivate
it iswhat nowevents, plain enough,At all fromdirection. appears,
for his own privatenot in those bondsthink, that he could speculatewe

theestablished forvery fundamental principleswithout violatinggain,
to andothers,relationsustaining fiduciaryof those thisgovernment

from the times.”earliestthe courts ofby equityapproved
tofor the distinctions attemptedreasonsWhether there be any good

and the kindexisting,to kind of trust heredrawn counsel as thebybe
been; thewhetherbe said to havewhich Mr. Elliot mayof trustee

technical,special, general,denominatedmaytrust and the trustee be
to allthat his relationsmust beconstructive, or concededequitable,—it

creditor, trustee,ordebtor, or or mortgagee,asthe parties (whether
two wereroads)official relations to thein otherconnection, also, with

and confiden-intimate,close,and werefiduciary character, veryof a
tial.

ofwinch the fundamental principlestoAnd were relationsthey
such con-anyas to forbidabsolutelywith such stringencyapplyequity
as shouldto his controlsubjectedor with the propertyduct dealings

with those ofin a state of antagonismhis individual interestsplace
makers of the bonds.or theeither the bondholders

or out of hepossession,inThat and mortgagee, possessionas trustee
bonds,a ofan owner and purchaserthe same timelawfully be atmight

denied; extent, these severalthat, positionsto somebe andneed not
and hisinevitably antagonistichave beenmaythe individualof same

hisof circumstancesin such a complicationconflicting;interests —and
shouldseem,it woulddelicacy as,of such extremesituation was one

from the com-his toand effort on part escapehave the designprompted
plication.' to these en-consentingandground,this delicateBut, standing upon

situation, and so far ignoresubmit to thewas bound tovironments, he
ad-ofall personaland so far resistinterests, temptationindividualhis

whoseall,interests ofto the bestas, striving subservewhilevantage,
receiveindividually toto himselfsense, was,heagent, permitin any

momentTheadvantages.and incidentalstrictlythan purelyno more
of eitherdisadvantagea to theto make profithimselfhe permitted

result, una-not incidentalwas a purelyfar as that profitsoparty,
noof histhe strict linewith affairs outsideinterferenceby anychieved

inman, a certainwhose middleto theduty partiesembarrassingdoubt
been, respon-that moment he becamesense, said to havemayhe be

allfor thehis transactionthe byto party prejudicedsible to account
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was time and status ofthereof. There no of noprofits positionpoint
in or thewhich, mortgage mortgageas to the creditors hedebtors,
could ofbe to make the interests either subservient topermitted party
those theindividual,of himself as an without violating fundamental

which the of those whoprotectionare established forprinciples place
faith and faithand confidence are invited andconfidence where ac-

If canmasters,a man cannot serve two much less thecepted. agent
of his that shalltwo masters reverse so the servantposition constitute
himself the either.master of

roadWhen Elliot took of the for hebondholders,the was!possession
with to claims and theircharged the enforce theirduty protect rights

were,and Their tostrictly have bondsfaithfully. rights their orpaid,
the Hisfor their asmortgage dutyforeclosed benefit. inmortgagee pos­
session aswas, so to the tomanage make it mostproperty available for
the of And more itpayment prudentlythe bonds. the was themanaged,
more thebywere the bondholders benefited preservation and enhance­

; while,ment of the atvalue of their securities the same time, the stock­
holders in thewere benefited anddegree by preservationlike enhance­
ment of the of the means for the ofextinguishmentvalue their debts.
The interests of debtors and creditors were totherefore,the the a great
extent, if to extentalike, they seemingly antagonistic.some were

In so far as of the road tomanagement tendedprudent enhance the
andvalue of the bonds the credit of theby sustaining value sosecurity,

far of thethe market value bonds was and holdersincreased, could
In thehold or sell at so far road beadvantage. mightas impaired by

bad of theso far the market value bonds would bemanagement, dimin-
ished, and hold at aholders would or sell anddisadvantage loss.

bondholders, him,His to the all andduty then, by fairrequired upright
debtorsand towards the as themeans—fair well as creditors—upright

of bonds.to maintain the and value theprice
in so andhand,On the other far as the ofvalue the bonds inprice

diminished, in so theway,the market were whatever far corporation
diminution, the sum therebythe becausebywas benefited was dimin-

ished for which the thecorporation might procure extinguishment of
their debt.

but toBut it was not in the line of his hisduty, contrai’y duty to
for his own andboth to soparties, speculate advantage, disturbprivate

and tothe current of an stream as to theequable giveeven bonds a
Ior an unnatural a value notvalue, by mean,fictitious which deter-—

by affecting market,mined the influences the independentordinary
of his own and individualprivate speculations.

Just so far as for his he enhanced thepersonal advantage ofprice
of sum ofbonds,the so far he the stockholders adeprived tomoney,

forwhich,of for his ofthe extent but interference purposes personal
diminished;their debt have for debt orgain, would been their obliga-

ofarbitrarilytion was a sum not fixed the denomination theirby bonds,
inthe of thebut such securities commercial world.by fluctuating price

the result of Mr. Elliot’s and itstransactions effectNow, upon
vol. lvii. 29
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to a to to thebe,interests is declared himself detrimentprofitthese
he boundothers whose interests was to dominant.always regardof as

it be insisted his that Elliot didbyI do not understand to counsel
of and advantageshimself his for knowingnot avail peculiar position
the knew the true condition the corporation,than ofpublicmuch better

value;him their at than trueto obtain bonds less theirwhich enabled
in his own hands istheir consolidation under these circumstancesbut

as defensible.regarded
it. ThatI so would be all in an out-regard rightcannot which

ofsider, and a fair result and reward shrewdness and ability,financial
in of who,the case one thewrong positionis all confidentialholding

his oftrustee,a seeks to the thosepersonal advantageof disadvantage
are within his control and under hisinterests placed protection.whose

inmywith brethren the that Mr. ElliotI concurtherefore opinion
cent,to the Ashuelot Railroad for the ofaccount profits permust 31£

and$46,000, interest, regulated by myallowed as indicatedon with
Ladd.brother

If as at the timenow,VII. With to the Winchester land:regard
any inter-master,the the Ashuelot Co. disclaimthe beforehearingof

must as the of Elliot. Theredeed, regardedin the it be propertyest
in relation of Elliot the road author-the official to whichnothingwas

and,land in thebehalf, although pur-him to the theirized purchase
tofaith,made in he the roadgood compeldoubtless cannotchase was

it.ratify
to for valueroad must account the Ashuelot road theThe Cheshire

in thebythe reasons and the manner suggestedthis forof property,
master.

leased tothe that road wasIt from case the AshuelotVIII. appears
the valid-1, 1861,Januaryan effectby agreement takingthe Cheshire

withmonths,This a foris not was lease ninedisputed.of whichity
it inittermination,its to revive andlessees, upon keepto theliberty

1,1865, $12,000at annum.pertill Januaryforce
Elliot, the les-trustee,as contracted withJuly, 1861,ofOn the first

1865, onOctober,from till January,the leasecontinuing 1861,forsees
the grossshould have of$12,000the firstthat the lesseestermsthe

dividedto be$6,000,lessors the next and the excesstheearnings,
them.betweenequally

to bindas trustee for the hadElliot, bondholders, powerWhether
thenot,contract or was (withthis theby agreementroadAshuelotthe

aboveearningsdividingfor the surplusof theonly provisionexception
theofthe electionthe two roads) simply practical$18,000 between
tilleffectandlease of in forceJanuary, 1861,to thekeeproadCheshire

newofdo, anyhad toathey right independentThis1865.January,
thus; this theagreementand for extensionthe lessorswithcontract

October, agreementin 1861,to take effect1861,in July,made —an
Cheshirein theElliot became a directorthe time whentopriormade

uponactedthe inshows, faith,as case andmade, good wasroad,—was
allby parties.faithin „good
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itlessors, since providedIt an to theagreement advantageouswas
to the extent the of the grossfor an additional rent of half surplusone

ofabove the sum 118,000.earnings
also then and everdirector,But in 1862 Elliot became a being since

;in road andstockholder, subsequently,a the Cheshire Octoberlarge
asstockholder,still and well as1,1864, being such director trustee

lessors,for the he lessees for thecontracted with the further extension
October,of as in1861, 1861,of the contract modified untilJanuary,

itsuch as a notice from eitherbytime should be terminated toparty
“other,the with a modification to the effect that taxes and con-further

”tingent thecharges should be from the after distri-paid gross earnings
bution of as before there should$18,000, before be a divisionprovided,
of the remainder of the This contract continued insurplus. operation

1868,till a wasJanuary, agreement made,when under whichnew the
since,have acted ever the and of whichparties purport effect were to

allow the Cheshire Railroad to reimburse themselves for the expenses
of the Ashuelot road fromoperating the of theearnings latter, requir-

toing them over all the thepay to trustee.surplus
isNow it clear mind thatquite to Elliot wasmy incapacitated to

a legalmake contract or lease with the Cheshire ofroad, which he was
a director. The is that a manlegal elementary, cannotprinciple law-
fully with or others,contract with himself andhimself, whether, in the

ofposition either he act as a orcontracting party, as anprincipal
agent.

But it has inbeen settled this case that ofdefinitely none the contract-
ing acted orparties but thatcollusively fraudulently, trustee,the as well
as Railroad,the Cheshire in faith inacted all con-good making these
tracts. In faith have actedgood they always them,under supposing
them to effect;be valid of full and,and thealthough accounts between
the trustee and the Cheshire Railroad nothave been settled and ad-
justed in accordance with these several contracts, yet payments have
been from time time,made to if not in of the con-express recognition

still,tinuing validity contracts,the anyof several without effort by any
to existence,party abrogate, or or their vital andrepudiate, ignore with-

out ofany dissatisfactionexpression operationwith the ofpractical the
roads under validsupposed subsisting agreements.

The at trial thisjudge, cause,the of has found thatpresiding all
valid,these itcontracts are unless shall be otherwise determined by

this court, reason of the of the trustee toby contract withincapacity
the Railroad. And has statedCheshire the master the accounts be-
tween the two roads basis of theupon the of allcontinuing validity
these contracts.

To this the claimnow that the Cheshireplaintiffs object. They Rail-
road are bound allby contracts,these andlegally equitably, but that

which,they, the are entitled to as to ifplaintiffs, any,elect shall oper-
them;ate thus contend inupon they argument,——and“ 1. That Cheshire Railroad is contracts,the Co. bound the asby

found to ofby Judge Hibbard, anyand cannot theobject validity of
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itdirectors,one of itsbefore Elliot was chosenthem. Those made
to,not but admits.does object

“ became, andits ownbymade after he interpositionThat those
consent, of its in hedirectors,his one andand own whichbyelection

to,Railroad Co. cannotinterested, objectthe Cheshirewas pecuniarily
them at of thebound the electionbyandlegally equitablybut it is

cestuis trust.que
“ modification of con-existingcontract, any2. That no new or any

Co.,of the Cheshire Railroadat the time he was chosen directortract
of Railroad Co. with the Cheshiretrustee the Ashuelotbymade him as

had anot an directoroülyin was active butCo.,Railroad which he
Railroadbind cestuis trust —the Ashuelotinterest, can the quepecuniary

tothem, take of them.of and elects the benefititCo.—unless approves
of as mod-1861,to leave the leaseNow, of this would bethe result

day,full force,in even to thetrustee, July 1,1861, presentified by the
trust; or, theat his to leavecestuis option,the of theat option que

Hibbard,1,1864, as found by Judgemodifiedlease,same as October
to theit to himtime, leaving open objectin the tofull force to present

or or claimcontract,to thatmodifyof the cancellegal partiespower
the1,1868. as con-Januarythat of And inasmuchany underrights

inthat the1861,the same as of modifiedsubstantiallytract of 1864 is
itsCo., in a that uponRailroad manneronlyof the Cheshireinterests
forinasmuch as the master’sunjust, reportnot seemface would —and

contract, onlyand could not be correctedfour is thatyears based upon
theto the thanwould be more detrimental plaintiffsa whichby delay

the con-therefore will and adoptthey gain, they acceptamount would —
of as of no forcebindingto that 18681864, upontract of and object

them.”
a of equityand ofthis courtdoctrinebyBut enforcementthe recognition

haveI all whowould, conceive, great partiesas a surprise uponoperate
in ofmanagementbeen thefor the last concernedyears practicalten

dayat this late that and conscienceequity goodthese roads. To learn
Railroad Co. should and the AshuelotCheshirerequire pay,that the

everanybodythousand dollars more thantwenty thirtyroad toreceive,
understand-claimed, orany arrangementofby supposed existingforce

the in Iparties interest,whiching, apprehend,would be an experience
to contemplate.have not heretofore ventured

it—I am sure hecannot meanreallyThe learned counselplaintiffs’
announced such anot; distinctly enough proposition,does for, having

in aof his and honorrecoil conscience sense ofI theobserve speedy
“ inof his client’s thus: The plaintiffsposition,statementsubsequent

theit, therefore askedfully justifiedtheircase,this believing position
Railroad from 1868 to theCo., up presentto Cheshirecourt thecharge
of to some ex-to lease 1864. This wouldtime, modifytheaccording

hasmaster re-the amount which theconsiderablytent and increase
Hib-in1868, by Judgecontracts of found forcedue theunderported

merelyof trust. Bythe cestuisthebard, exceptiontosubject que
do notright case,in this theclaiming plaintiffsthis as their legal
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waive, or to waive,intend tlieir as found Hibbard andrights by Judge
if; the thatthe master but court should to the conclusion theircome

claims, made, well inas above are not founded law and askequity, they
that their as stated master,Hibbard and therights, by Judge under

court,instructions of the be enforced.”
counsel by holdingThe the that the con-plaintiffs’ express opinion
beof 1864 to a thecontinuingtract contract at the of cestuisoption

trust, substantial cannotjustice will be done. But we en-probablyque
of toinvestigationcounter the those sub-probabilities by undertaking

for contractstitute the under which all in supposedinterestparties
andthey acting,were with the terms and the ofpractical operation

which andthey apparently contented, entirelywere another different
contract, the same which had become and beenbeing obsolete repu-
diated.

The “cameinto court andplaintiffs ought grace-seeking equity, they
tofully and conform to inrecognize the maxim such cases made and

then,How, matter,stands the and whatprovided. solutionequitable
is Iof the ?practicable think the careful ofdifficulty consideration

the case as to the of thispresented judge upon cause,the trialpresiding
and the minute and critical examination of affairs by theaccomplished

disturb,master, have a result notwhich we toproduced re-ought —that
sult abeing 1868,settlement the basis of the contract ofupon be-—not
cause that contract is of in andforce and but ex-validity, because past

circumstances its has aisting afforded andrecognition just reasonable
satisfactoryand basis andof negotiation practical experience.

powerElliot had the to make ofthe contract 1861. The Cheshire
road, by the terms of thatexpress contract, had to extend itspower

1865,to 1865. Elliot had no to ofpower make the contractoperation
;that January, these,nor of 1868 and whatever beenmay have sup-

had invalidityhave never fact. But itposed, any by no means follows,
that, because the contract and thatof 1865 of 1868 a begin-never had
ning, therefore the contract of 1861 never had an end. The contract

1861 the itsbyof force of own limitation at the end of theexpired year
1864, since which time there has been no contract.express, succeeding
There was no valid contract between the the ex-subsisting afterparties

of 1861,tinction of that but when that contract nobody everexpired
anyweresupposed they longer acting under it.

T am not of anyaware whichlegal principle raises the conclusive
a existingof and of ancontinuance state ofpresumption perpetuation

things after the of time andlapse limited for the ex-specially provided
;istence of a state of butsuch such if it arises atthings presumption,

all, must be of anbyrebutted evidence itthoughattempt (unsuccessful
inmay be to andlegal inaugurate, practical recognition of,theeffect)

status,an andentirely different of conduct.policy, plan
IX. I thatLadd,with brother of land inagree entirely my the lease

void;Y Ithe must declared but also concur brotherfully mybe with
Smith in in should be the landthe that it decreed thatequityopinion

tobe to the road aonlysurrendered Ashuelot allowanceupon proper
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for amount to be bythe Cheshire the determinedbetterments, the
ormaster the circuit court.
IAnd am of the that a beopinion receiver should unlessappointed,

give security.the plaintiffs

King v. Bates.Aug. 11, 1876.

evidence—Trial.Bailment—Conditional Rebuttingvendee—

at court,The order of trial is within the discretion theof toproceeding
no lies.exceptionthe exercise of which

their case not beparties having ordinarily permittedThe after rested will
in evidence such as beput except may strictlyto any rebutting.

A of holds it as of the vendor.conditionalvendee baileeproperty
ina conditionalvendee of it hispersonal having posses-property,Where

insion, sold it beforethe time limited the contract ofunconditionally pur-
Held, the and thebailment, mightthat this terminated vendorchase—

andat time after such delivery.reclaim the saleanyproperty

Circuit Court.From Cheshire

The title aby purchasefor three horses. claimedReplevin, plaintiff
madefrom O. about JuneBates, 10,the one Welcomepropertyof

and claimed title in thepleaded defendant,1878. The defendants
as a the said WelcomeBates,E. conditional vendor to O.Simpson

Bates, the and introduced as evidence ofprior plaintiff’s purchase,to
thesale following paper:such conditional

“ Barre, 3, 1873.$1,250. March
Bates, and harnesses,of E. four horses fourReceived Simpson

him, order,I hisfor which to or thepromiseand one team wagon, pay
dollars, date,months onof hundred and six from de-fiftysum twelve

towith at cent. The above describedmand, propertyinterest per7T%
fullyBates paidfull of the above said untilbe and remain the property

Welcome C. Bates.”for.
“ 1873,3d,: Mar. re-said the endorsementsfollowingnote wereOn

7th,; 1873,the within note Apr.four hundred dollars on ($400)ceived
of dollarson note the sum two hundred ($200).”withinreceived

introducedcase,their the plaintiffAfter the had resteddefendants
fullyBates had beenshow that said E.tending to Simpsonevidence
frombyto its theprior purchase plaintifffor saidpaid property,

that effect toand had made admissions tothat heBates,Welcome C.
witness,a whombyThe calledindividuals. defendants thenseveral

itsaid hasthe execution of paperto that sinceshowproposedthey


