
v.BANK HATCH.460

“ hadhetruckman,” notwithstandingandwas a generalHowland
& atfind for Co.to take he Barnesmightorder anythinga generalhad

haveit that cannot be said toand to the orderbring store,depotthe
all re-had and itsthe store been abandoned contentsaftercontinued

Moreover, thatthe findsabsconded. casehavingthe tradersmoved,
act theauthority agentof in Howland to asanyno evidencewasthere

the of of thetaking possession shingles;& Co. for purposeBarnesof
in them andat oftaking possessionadmitted the trial thatit wasand

officer,direction of- the attachingthem he acted under theremoving
& tohaving agentof Barnes & Co. Barnes Co. noas agentnotand

un-the themselves todeparted partsor forward goods, havingreceive
andof the goods beingthe ultimate destination unaccomplishedknown,

sense, the hadcan, in no be considered that comegoodsitunknown,
of the vendees.theto possession

admitted, beingthe or and no exceptionfacts as provenSuch being
the ofcourt constructiveupon subjectinstructions of theto thetaken

in the proceedingsI fail to discover erroranyanddelivery possession,
there should be judg-and am ofbelow, clearlycourt opinionof the

verdict.theuponment
Baldwin,v.defendants,byrelied themainly uponcaseThe —Dixon

thisinfrom thevery clearly presentcited, distinguishablebefore —is
the, theirhad the Metcalfesspecially appointedthat consigneesrespect:

Hull, themcarriers at and forwardgoods from theto receive theagents
thatthe inby consignees; andprescribedultimate destinationanto

the,stated,I transit was properlywhich havecase, principlestheupon
terminated, concerned,so far as the uponvendors wereasregarded

the Hull.of Metcalfes atinterventionthe

Smith,J., J.,and concurred.Cushing, C.

overruled.Exceptions

Hatch.Brandon National Bank v.Aug. 11, 1876.

Bankruptcy Arrest—Discharge.—

the sub-has civil process,defendant been arrestedproperlythe uponWhen
bankruptcy byand inofpendency proceedingscommencementsequent

his from arrest.him furnish no for dischargeor groundagainst
dischargeaif he is arrested is one from whichthe claim whichuponBut

fromhim, entitled dischargedwill release he be to bein willbankruptcy
a in iswhen obtained.discharge bankruptcyarrest

Circuit Court.CheshireFrom
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Assumpsit. the of the de-arresting bodyThe writ was served by
fendant, made thereon. Itby havingthe affidavit law beenrequired

ofwas that service the assixty writ,admitted within after thedays
aforesaid, defendant ofentrythe was a theadjudged bankrupt. Upon

term, hethe action at this defendant moved that be fromdischargedthe
arrest,said that his bail It did thatand be not thedischarged. appear

had their in bankruptcy.claimplaintiffs proved
The granted motion,court tlie and the plaintiffs excepted.proforma

Ladd,. J.Transferred by

F. A. Faulkner, for the plaintiffs.

Pike and for the defendant.Spring,

* J.Smith, Section 5107 of the of theRevised Statutes United
“States that No shall theprovides bankrupt be liable during pendency

of action,the inproceedings bankruptcy to in civilanyarrest unless
the same is founded on some debt or his indischargeclaim from which

would not releasebankruptcy him.” This is almost a literalsection
26reenactment of section of the act of 1867.bankrupt

This toprovision only arrests to the date ofapplies made subsequent
in toproceedings bankruptcy. When the debtor is arrested theprior

of suchcommencement is no of the bank­proceedings, there provision
act that for hisrupt provides release. on 151Bump Bankruptcy (5th
; Walker, ;in re 1 B. R.ed.)­ Hazelton,C. 1 222­ B.60­—­S. Low. in re 2

R. ;12­—­S. C. 1 Low. 270­ R.Nostrand,Minon v. 4 B. 28­—­S.Van C.
1 458.Low.

Walker, Lowell, J.,In re remarks, it had been the intent of—“If
congress to release indebtors it iscustody, thatprobable provision
would have madebeen the effect of such releaseconcerning upon the
debt. And is atit not all improbable difficultythat some havemay
been in withfelt thisdealing the reason thatpoint, the effect offor
an arrest is a ofmatter local law, and doubt itscongress might com-

to relieve frompetency the and ifdebt,arrest the theyet preserve
itlocal law held to be discharged thereby.”

In Minon v. Van Nostrand it held that debtor,was a under arrest at
the time his in is bepetition bankruptcy filed, cannot released on habeas

statute,This conclusion is the ofconstructioncorpus. necessary the
and of the rule of the it,court foundedsupreme that the benefitupon
of was foronly theythe writ after became such. The samebankrupts

remarked,learned It bejudge that tomay congress hesitated inter-—“
fere with a arrest,consummated under thatthe theapprehension debt
might be and bethereby discharged, not revived if the bankrupt
should fail to obtain his in or it be thatmaydischarge bankruptcy;
the case was I regretoverlooked. the afact,However may bankrupt

* J.,Ladd, did not sit.
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circumstances,under to of tlieleft,seems to be sucli the operation
laws of the state.”

is claimIt does not whether this action founded on a debt orappear
in shoulddischargefrom a if the defendant obtainwhich bankruptcy,

one, release him. If it is then the is not en­not,would defendant
from the that he has beenupon ground•titled to arrestdischargedbe

ifBut, hand, is, it is clear,a on the other it uponadjudged bankrupt.
authorities,of that notthe the the debtor is en­strength foregoing

from untildischargedtitled to be arrest the ofquestion dischargehis
in shall have hasaffirmativelybeen settled.bankruptcy Congress

offor the debtoronly duringthe from arrest theexemptionprovided
in him. Its toof omissionpendency proceedings bankruptcy against

for fromdischarge arrest,his made before suchaffirmativelyprovide
forcommenced, strong inferringwere affords veryproceedings ground

not the con­that was intention of to for such aprovideit congress
If the defendant shall obtain a intingency. discharge bankruptcy,

and debt or claim is from which such willdischargethis one release
or will in andhim, extinguished,debt claim become effecttherebythe

with fall to it. thenit will all enforce The defendant willproceedings
to court,be be from arrest the state and alsodischarged byentitled

for thatcourt, Borst,the district In reby upon proceedings purpose.
2 B. 62.R.

J., C.Stanley, C.,O. and concurred.Cushing, J.,

sustained.Exceptions

v.Watkins Watkins.Aug. 11, 1876.

practice.Equity

a it ap-in the ofredemption mortgage,forWhen, in a proceeding equity
fromthe plaintiffhad fraudulently preventedthat defendantthepeared

render,had to whenand neglectedthe mortgage,seasonably redeeming
notHeld, bill shouldthe amount that thean account ofrequested, due—
thedid into courtbringnot tender ordismissed, the plaintiffbe because

the amountto determinebelowdue, oughtthat the courtamount and
time to bewithin some reasonablethat, onanddue, paymentdecree

' the mortgaged premisesshould releasecourt, the defendantfixed theby
to the plaintiff

Court.From Cheshire Circuit

beto permittedpraysin in which the plaintiffis bill equity,This a


