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Skiff v. Johnson. Aug. 11, 1876.

sales.report IllegalReferees’ —

inferencethe which to be made from the fact is soprovedWhen ought
that the isobvious court convinced that the referee could haveonly

been itprevented byfrom the thedrawing law,misapprehending report
bewill set aside.

The sold to the defendant thatplaintiffs goods, with the sheknowledge
them, and,intended to make an use of herunlawful to enable to make

such unlawful her them in ause, by putdirection inup packages con-
law,venient ofsales,form for in violation labels thereonwith calculated

to facilitate Held, delicto,such sales. that the parties were in pari and
that the could not recover theplaintiffs price.

HillsboroughFrom Circuit Court.

Assumpsit to recover an account for goods, andwares, merchandise
Plea,sold and delivered. generalthe issue.

action wasThe referred under the act of 1874. The referee heard
the and in favor ofparties, thereported and, atplaintiffs, the request
of the defendant, thereported facts:following

“ The consisted of isgoods what known as prize-package candy.
Bach had a inpackage that,label forthsetting addition to candy, such

contained of value;package something else but each didpackage not
same articles,contain the kind of or ofarticles the same value.

“ ordinaryThe wouldpurchaser understand that there were chances
himfor getto more ofthan the worth his and chancesmoney, to get

less.
“ The areplaintiffs dealers,wholesale and the a dealer,defendant retail

in these goods. The defendant to retail.bought The defendant knew*
about theseeverything goods which the plaintiffs did.

“ The goods put bywere theup on anplaintiffs express order of
the shedefendant, how thedirecting shouldpackages filledbe and
marked.”

theUpon foregoing facts, the plaintiffs moved for whichjudgment,
the court and thegranted; defendant excepted.

byTransferred Stanley, C.J., C.

Huse, forBriggs the defendant.£

The statescase the offully scheme lotteries, of which findsit these
inplaintiffs manufacturers, violationplain of the statutory provision.

Gen. Stats., ch. 1.254, sec. It involves thesubstantially same sort of
gambling anychances as inupon other kind of lottery.

“ “ “Gift enterprises,” grand distributions,” prize andpackages,”
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mis-of theof for the continuancetlie modern evasionsgreat variety
suppressionwithin the of the for thechief, meaningare statuteplainly

isA considerationlottery.this of gambling byof species pecuniary
thepaysit what the whoand is determined chanceby partypaid;

is to have for it.money
is335,N. H. av. 33Clarke,the decision in StateThis, toaccording

byandwas made upwithin the of the statute. Itlottery meaning put
for lot-used athat should beunderstandingwith the itthe plaintiffs,

no other purpose,ita that could be used fortery, knowledgewith
extend-law,violation ofmaturelyand and consideredwas a deliberate

ofshows, years.over aing, specification periodas the
asforbid, positivelyfour of toThe first sections the referredchapter

thiswhatever withas is for a statute to connectionpossible do, anyit
in suchinterestanyand a for sellingof enactproperty, penaltyspecies

thereof; in theirnotgoods, plaintiffsor and the law will aid thesepart
and immoral v. 28 N. H. 384.illegal traffic. Smith Godfrey,

fine, forit offence, bysec. of the same is anBy chapter punishable5
to there-gainto sell such to individuals whoany goodsperson expect

undoubtedlyretail, did, uponas findsbyor the case the defendantby,
tends tochance,it of whichbythe that is a gamingground species

saleThemorals, and isgood against public policy.the subversion of
itall contracts respectingof this of being prohibited,propertyspecies

are void.
enteredwasbetween the and the defendantThe contract plaintiffs

byforbiddendo what isinto of defendant toenablingwith a view the
and casesH.law, 264,Hill v. 50 N.consequentlyand is void. Spear,

cited.
formadetheyThe filled and marked the whichpackages,plaintiffs

desired, fordefendant, purposethe in such manner as she the express
thus assist-of to of them to thedispose advantage,her bestenabling

her, acts, in unlawfuling herby positive purpose.
business,It in the of legitimateis not the case of a course aparty,

barehe has a but withsell,who sells which tolegal rightproperty
souse purchasedthat the intends to the propertyknowledge purchaser

propertythe thisnot sell defendant contrabandillegally. They only
butit to be applied,to isa full of the whichknowledge objectwith

directs,shein such manner asalso thethey packagesup prizeput
out-theonannouncementsattractivesuch unusual and extramalting

morethe illicit businessto oncarrythereof as would enable herside
result.thatand for the ofsuccessfully, express purpose accomplishing

Broolcs,v. R.,L. 212.Ex.,Hearce 1
contract,3 448,In it is laidBuss, anyv. Cush. down thatWhite

to pro-tendundertaking, the of wouldperformanceor whichpromise,
is unlaw-mote, carryadvance, or into effect an or whichpurposeobject

ful, in not an action.void,is itself and will maintain
and soldthis the which the manufacturedcase, plaintiffsIn property

forforthananywholesale of other use theby incapablewas purpose
thisbyit and defendant.designedwhich purchasedwas
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itsinterested in manufacture andjointly illegalwereThe parties
the in on an immoralcarryingassistance to othersale, lendingeach

traffic; the notand, criminis,and law will lendbeingillegal particeps
of them.its aid eitherto

forJr., the¿f* plaintiffs.Y.George Sawyer Sawyer,

ofview case would to that thebe, goodsthe seemThe defendant’s
to be sold her in violation of law. case doeswere Thebypurchased

not so find.
It that the of withcandy,consisted ofonly goods packagesappears

forthsettinglabels thereon that the contents and somecandywere
value,of or less and so thatother article worded onegreater buying

that there was a for him to orunderstand chance more lessmight get
worth;than and thathis the were filled and mademoney’s packages

to directions,the defendant’s she aup according being retail dealer
and inwholesale dealersthe theplaintiffs packages.

“forofferingThe or sale such a isselling package not the making
or lotterya orputting up lottery,” withinpretended meaningthe

1, 254,of If itsec. ch. Gen. Stats. falls within athe of lot-definition
inPerley,as C. State v.tery by J., 335,33 H.given Qlarlce, N. cited

in the it is bebrief,defendant’s to hisobserved that definition there
sales,itgiven, so far as include ismight gift by legisla-therepudiated

ture by enactment,the 5 ofsubsequent that chapter making—section
article,the sale one with theof on the theexpectation part pur-of

”“ declaration,chaser, on thefounded or ofpublication, course business
seller,of that was tothe receive it,he some other article with a dis-

tinct andoffence to a differentsubject The offer-penalty. candy boy
“his for sale on cars no moreing the or apackage makes lot-upputs” if shouldtery the contain inpackage addition to the a bitcandy of

ifmock than thejewelry, withpackages were filledindiscriminately
kinds,various worth andsome more some less Is the saleper pound.

by railroad officials of the trunks unbroken,andunopened packages
“which hands,onhave accumulated their the or ofmaking upputting”a lottery bybecause unknownthe contents are ? If the sales the

law,defendant at retail the in ofpackages anyof were view violations
they fall themight under of notpossibly prohibition section 5 and of
section 1. sale byBut the the to the defendant of theseplaintiffs pack-
ages does not fallclearly within the to herfor their salesprohibition,
were of made asup by her,ordered and there nopackages was expec-
tation her ofby other thanreceiving what knew sheany thing just she

receiving.was
If in thisthe defence case were not of the character justly pro-

J.,nounced in v.by Foster, Hill to be “mean,Spear, impudent, and
any it,and hadcontemptible,” toequities support possibly ground

be tomight discovered, the cases theaccording from andVermont
Term cited in Hill v. forReports holding that theSpear, plaintiffs par-

in the andticipated byunlawful sales filling making theup packages
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on the thatgroundas of eases were decidedwas done. Several these
into the suchagreed goodsthe sale packthe seller making expressly

thus aidactivelythe and theofficers,manner as to deceive revenue
exists, andno such fact weof the law. Herepurchaser in his evasion

fillingthat if taken that the andthe berespectfully groundsubmit
sales,in isis a the unlawful itmaking theup packages participation

suchtoo to to for anunsubstantial and be resortedshadowy upholding
isas setiniquitous defence here up.

shallCushing, lottery,J. “If make or orany put anyC. person up
of,shall of or or tooffer, disposeorpretended lottery, pretenddispose

orlottery, wayreal or in suchmoney, by anyorany personal,property
byof is made an in-that or luck or chanceany gainhope expectation

such or for share or chanceany thereto,ducement to forpay property,
Stats.,shallhe be fined from to five hundred dollars.” Gen. ch.fifty

254, 1.sec.
in suchmightThere can be no doubt that these be usedpackages

; is,thatas to the described in this section theway constitute offence
induced in or ofhope expectationbe to thepurchaser might purchase

in regardnot tocase, however,luck or chance. This was thegain by
defendant,the transaction and the because it isbetween the plaintiffs

the knew all about the offound that defendant contents theexpressly
packages.

But isit said that the whole transaction between the andplaintiffs
the defendant a to the unlawful sale defendantbywith view the ofwas

bythe for thatpackages plaintiffs.theput up purpose
of v. H. 264, althoughto the case Hill 50 N. theAccording Spear,

the of unlawfulby knowledgewould not be affected mere theplaintiffs
use the was about to of the ifstill,which defendant make packages,

ofand at the the thethey further, request pack­went defendant put up
in ina form for sales violation of and soages law,convenient actively

law, offenders;inbe,such the of thesale, they eyewouldpromoted
inand to theaccordingsuch the here set au­up, though,case defence

“of in lawthority that mean and would be effec­case, contemptible,”
tual.

Now, stated,there no about the facts the inferencebeing dispute
from of the use intend­onlythem not knew unlawfulplaintiffsthat the

theirbyed to be made wares, actively prepa­of their but participated,
defendant,ration of the is so that itstrongthem the ofby request

make it,ifseems to have tome that referee should failedimpossible the
Itliad in seem thathe not the law. wouldwaysome misapprehended

of the law ofhe must have the in Hill v. insteadfollowed dictum Spear
oritur defensio,the ex causa noncase, the maxim to beholding turpi

lawand actio—a dictum for whichfor mistake ofsubstituting defensio
I amthan once committed. there­the to have been morereports show

fore the should be sustained.of that exceptionopinion
inby deliveringjudges,often made eminentThe remark has been
is tonot becases,of that such defencetheir in this classopinion



FAIRFIELD v. AMHERST. 479

or is ormean and immoral andencouraged, contemptible, dishonest. It
to ofdoes not me that courts havejustice anything toappear do with

It is of oursuch considerations. the law topolicy assuppress, far as
in all itsthe of forms.possible, practice gaming Whether this policy

is not matter for the consideration of thisnot,is or a court.right, A
to forby plaintiffsthe defendant thepay assisting her inpromise the

law, certainlyviolation of the is one which the courts cannot aid in en-
in regard oughtand to which to be soforcing, juries instructed as that

will all such considerations.they disregard The proverb,&emdash;“Honor
thieves,”&emdash;isall in balladsvery well of Robin Hoodamong and Friar

Tuck, and life;in fashionable romances of robber but the other proverb,&emdash;“ dues,”&emdash;isgetfall outWhen honest men their muchrogues inmore
with of the law,accordance the which reliespolicy much in its at-

at andtempts preventive punitive justice theupon oftreachery knaves
towards each other.

So as welong to theattempt morals andprotect ofwell-being soci-
ety by such legislation, defences of thispenal kind, in my judgment,
ought to be not merely tolerated but theencouraged by courts. How-
ever much may traitor,we despise the it is thatjust the state should

oftake advantage the treason.

Smith,Ladd and concurred.JJ.,
sustained.Exception

Aug.11,Fairfield v. Amherst. 1876.

court&emdash;Evidence.Discretion of

aOn somewhat statement ofcomplicated facts found below,theby court
this court declined to revise the exercise of the discretion of that court
in a view.refusing

to the of aIntroductory testimony witness as to the condition of a high-
accidentway where an thehappened, plaintiff was permitted to testify

that, in accident,the of theby place hepassing told the witness that
JTeld,the accident there.happened correct.

HillsboroughFrom Circuit Court.

Case, for occasionedpersonal injuries by in adefect in saidhighway
town. show,The evidence tended to that on the highway fromleading
New Boston village Amherst,to the of about rods southtwenty of the
line of Mont Yernon, there was a culvert extending acrossdiagonally

road;the that the or ditch ongutter the east side of the road was
obstructed aby across itledge extending and into the oftravelled part


