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This so,accrued after Atwood’s of it. beingclaim purchasetheir
if thethe were partnership plaintiffs, havingeven property property,

trust,the not to be until theno notice of are postponed partnership
beenhave satisfied.creditors

theremaining is, plaintiffswhetheronly knowledge byThe question
was and used the wasby partnershipthat this con-property occupied

that it the This wouldbystructive notice was owned de-partnership.
whether, allfact,the under the circumstances which werepend upon

to the such the was soplaintiffs, occupation by partnershipknown
with the thatbyinconsistent theownership separately partners, plain-

andtiff's, judgment, oughtin the exercise of reasonable care to have
and made if the of suchnotice and result wouldinquiry, inquirytaken

hadthat been converted fromknowledge sepa-have been the property
is a mixed of law and whichfact,rate to This questionpartnership.

found in and I do not in thehas favor of the seeplaintiffs,the referee
from I find thatwhich can the referee has mistaken theanythingcase

in so thefindinglaw fact.
in himbyI think the referee was the conclusion reached fromright

and onthe facts that the to judgmentare entitledreported, plaintiffs
the report.

andJ., Ladd, J.,C. concurred.Cushing,

on the theJudgment report plaintiffs.for

Attorney-Generalex Barron.State rel. v.Aug. 11, 1876.

Charter—Forfeiture.

charter, 1836,in to athem erectgrantedThe defendants’ empowered
take, the same,demand and of over tollspersonsand to passingbridge,

court; the tothe and defendantsbybe established superior requiredto
five to the all tolls so received.make returns once in court ofyears

1842,made in and in but not1837,such returns againThe defendants
state, filedin of the anIn the behalfattorney-general,afterwards. 1876

warranto, that the defend-in the of ainformation nature quo charging
and franchise to demandthe theusurped upon right, privilege,ants state

The an-of over said defendantstake toll those passing bridge.and
same;undercharter and to take tolls theswered, up righttheirsetting

for theirliable to forfeiture neglectadmitted that their wasbut charter
collected, returns,to make suchbut offeredreturns of tollsmake theto

the state filedTo a gen-to do. the answerasked to be sopermittedand
demurrer.eral
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defendantsHeld, sustained,demurrer since the askedthat the could not be
for a underhearing,to heard in and the remandedbe cause wasequity;

determine whether9, court inStats., 225, mightGen. ch. sec. so that the
and forfeiture should be made.consciencea decree ofequity good

From CircuitGrafton Court.

Information in the that onwarranto,nature of a theallegingquo
1872,first ofday and Asa T. BarronJuly, defendants,ever thesince,

and Oscar F. haveBarron, the and nowstate, usurpusurped upon upon
said state, the tollright, and franchise to demand and takeprivilege,
of the ofgood said for and andpeople state overpassing repassing
across the Connecticut river a certain in Lebanon in saidupon bridge,
county, formerly known as the themLyman bridge, bymaintained
across said river without warrant ofor law but inauthority therefor,
the exercise of such usurpation.

defendants, answer,The in their in 1836,that thesay legislature,
passed an act to incorporate Lymanthe Bridge wherebyCompany,
Francis Lyman, Thomas associates, etc.,their were made aBelknap,

andbody politic corporate under the name of Lyman Bridge Company,
and were vestedthereby with all the and were made topowers subject
all liabilities to natui’e;a similar andpertaining of thecorporations by
second section of said act were further invested with the exclusive right
and to build orprivilege and forever to andpurchase have maintain a
bridge over and across river,Connecticut between the town of Lebanon,
in the of Grafton incounty the state of andNew the townHampshire,
of inHartford, the of Windsor and ofcounty Vermont,state at any

between the lowerplace bar in on saidWhite River falls Connecticut
river and the south ;line of townthe of Lebanon and the fifthby sec-
tion of itsaid act was that the of saidprovided stockcapital corpora-
tion should consist of 200 shares, transferred;which be andmight by
the sixth ofsection said act it was enacted that a toll be andgranted
established for the sole ofbenefit said thecorporation, andsubjects

ofrates which the justices of the court should settle and deter-superior
mine, that theproviding net toll notproceeds of said should exceed ten

cent, annum onper the costs and of saidper expenditures corporation
for and on account of said and said wasbridge; corporation thereby

toauthorized demand and recover the rate of toll thus andestablished,
to the thereon of andprevent passage any any madeperson property
the of toll untilsubject such toll should be therefor. And it waspaid
further that said directors, should,their at theprovided, corporation, by
next term of said in incourt Grafton and once fivecounty, years

oath,thereafter, cause an exhibit to under to said ofcourt,be made the
costs and incurred said for and onexpenses by account ofcorporation,
said oftogether with an account all tolls received therefrombridge,
down exhibit;to of and the orthe time such omissionmaking upon
neglect to and granted bymake such all theexhibit, rights privileges
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should That andact be to forfeiture. a exhibitsubject reportsaid
term, 1837,made and at the of saidaccepted court,were December

And thatthe and of toll and anand fixed determined.rates subjects
in and sinceJuly 19,1842,exhibit was made and filed said court that

Andfiled,no exhibit has been as the records show. theytime so far
toand file saidneglectthat were not aware of omissionsay they such

until Thatthese proceedings. theyexhibits the commencement of
had beenbelieved that all the of the charter com-fully requirements

with, and did that wasthat not know such exhibit re-theyplied
until tohave ever intendedvery recently. Andquired they comply

the of are andrequirements faith, readywith said in andgoodcharter
to make to said exhibit as is Anddesirous court as full an possible.
for and neglectleave to file the as the omission havethey same,pray

That, to themistake. best ofthrough accident, misfortune,been and
toll have av-knowledge, information, belief,and the fortheir receipts

thoseduringless in 1842 than fivesince the fiveeraged years reported
said corporationnet said actespecially receipts. bythe Thatyears,

throughshouldmade for all that be sustainedwas answerable damages
of inof defect or wantinsufficiency any repairthe said and forbridge,

8, 1836, byand ofthe same. Said act virtuewas Decemberapproved
within the lim-bridgeit the and builtgrantees prescribedapurchased

The andsubjectsand have since maintained it in suitableits, repair.
charter,thebyof toll as providedrates were determined said courtby

cent,tenthe net from said have never exceededproceeds perand toll
on incurred for and on accountannum the costs andper expenditures

of thevery much short same.of said in factbridge, but have fallen
andsaid all the shares stock inThat sold andcorporators assigned

wherebydefendants, lawfully might, theysaid tocompany theythe as
franchises, andrights, priv-entitledbecame to and of all thepossessed

have takencharter, theyin said thereofgranted and reasonileges by
exceedinga rate never thatof those over said atpassingtoll bridge,

cent, on the costcourt,said and tenby exceeding perneverprescribed
account offor and onexpenditures incurred saidbyand corporation

state, or thatthesaid thatbridge. They deny they usurped uponhave
and franchise tostate,now thethey usurp right, privilege,theupon
forsaid state overpassingand of the ofgooddemand take toll people

maintained ahaveriver; theyand thatand across said denythey
therefor,law'or ofauthorityacross riverbridge without warrantsaid

exercise ofin theany onlyin exercise of properthe butusurpation,
say thatTheycharter.of saidrights bytheir and reasonprivileges

andheld, exer-and and have enjoyed,theirthey assignors grantors
and maintainedfranchises,andthe aforesaid rights,cised privileges,

aforesaid, adversely,toll asand andsaid demanded receivedbridge,
to the filingtwenty years priorand without for more thaninterruption,

in thisof the information proceeding.
state, filed ain of thebehalfTo this answer the attorney-general,

sustained; and the de-demurrer,general the courtwhich pro forma
excepted.fendants
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beinformation, answer, mayThe and demurrer referred to in the
notbut are to beargument, printed.

C. C.by Stanley,Transferred J.,

defendants, Stevens,for the cited Association v.Building 5Spring,
676; v.Boston 24Class(N. Y.) Manufactory Langdon,Duer Pick.

515;252; v. v. Burr.Seaber, ;Term Colchester 3King 1866Amery,
351; 645;9Co.,v. Manhattan Wend. 8 Wend. v.People Company

404;2 Greenl. State v. N. S. 15Woodman, Fourth N. H.Turnpike,
162; ;& Ames on 624, 665, 659 RussellAngel v. 14Corp. McClellan,

4; 2022,63 Burr.Causes, 1962,Pick. Winchelsea 2523.2021,

the same side,on :Carpenter, orally
1. The askinformation does not to thehave charter forfeited.
2. The is not Itsmade acorporation franchise cannot beparty.

istaken it aunless madeaway party.
3. The information asks by authoritywhat the defendants take toll,

answer, 389;athey by 382,and virtue of charter. 5 Johns. Ch. Com-
;Inslow,monwealthv. 5 Mass. 230 State v. Fourth K. K. 15Turnpike,

167; 509;H. v.166,N. Commonwealth 5 Cush. v.Turnpike, People
9Co., ;Manhattan 282 State v. 6Olcott,Wend. N. II. In74. the last

the hadchartercase expired.
4. A warranto does not lie against the officers of aquo private corpo-

Stats., 235; v.ration. Gen. ch. Dearborn, ;Commonwealth 15 Mass. 125
Q.3Smithett, 116-122;v. v.Coddard RexGray 946;8 B.Mosely,

1196;2v.Rex Rex v. 2Strange Bingham, ;108East RexDanbury, v.
;R. 384 v.-, 4 Rex Burr.Marsden,Term 3 1812.

Clark,Lewis for state.attorney-general,W. the

Smith, J. This is toinformation brought inquire whatby right
andtwothese defendants demand take tolls of persons crossing the

river inupon Lyman bridgeConnecticut the Lebanon. In their an-
they a byswer set forth charter thegranted legislature to the Lyman

in that1836,Bridge they byandCompany purchase have secured to
a transfer of intothemselves all the shares which the stock wascapital

defendants, then,divided. The compose the and nocorporation, other
rightshave interest or therein asany stockholders. If noth-persons

answer,infurther the the defendants woulding appeared present a
to the of made inusurpationanswer thecomplete charge information.

they byset that tlieirforth,But further charter the is re-corporation
court,returns asto make to the often as once insuperiorquired five

tolls;of their from that such accounts were rendered inyears, receipts
since time none been rendered, byand which have reason1842,1837 of
of such claim that tollsTheytheir the receivedignorance requirement.

the ratesthem have never exceeded established theby court,by and
they now to render suchtheythat be accounts.pray may permitted

furnish suchthe to exhibits doesThe ofneglect corporation not, by
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tocharter,of the aterms the forfeiture of itssubject corporationthe
omissionThe makes the franchise to“subjectfranchise ipsofacto.

thatwhich is meant the forfeiture must beforfeiture,” by regularly—
and instituted for thatproceedingsestablished upon proper pur-proved

hasdone, right,Until that is the the under its char-corporationpose.
ter, demand and tolls from over itspersons passingto receive bridge.

to the ofobjections sufficiencyTwo are raised the information: 1.
it does ask for a forfeiture of the 2. ThatThat not charter. it is

the of notagainst againststockholders the andbrought corporation,
itself.corporationthe

These cannot The information to be inobjections prevail. appears
v. 6Olcott, ;used. See State N. H. in Stategenerallythe form 74­ and

no162,15 N. H.v. where such raised.objection was TheTurnpike,
disclaim, justify.must or At common whenlaw, therespondents

wasdisclaimed, forjudgment immediatelyrendered therespondent
If was for the al­judgmentcrown. the renderedrespondent justified,
of franchise.lowance the

15Railroad, 113,v. Wend. it is laid that theIn down whenPeople
to oust actingfor its the defendants from asinformation has aobject

fact of their it must beand to test the filedincorporation,corporation,
When the is aobjectindividuals. to effect dissolution of aagainst
had actual orexistence,has an to oust suchwhichcorporation corpo-

unlawfullyit has exercised,of franchise which the informa-ration some
corporation.must be filed theagainsttion

byto make returns requiredoffer the defendants the theirThe of
apermitted so,to be to do in effect con-charter, and their isrequest

subjectis to on ofthat their franchise forfeiture account theirfession
fact,inin reasons the forfeitureThey, allege whythisneglect respect.

asenforced,in ch.9,not to be under sec.they may 225,ought equity
Stats.Gen.

for todefendants, than makethirty years,The of the moreneglect
charter, very reason forstrongtheir aby presentsreturns requiredthe

of the the acta their franchise. terms of it-Byforfeituredecreeing
But,to inas-renders their charter forfeiture.neglect subjectself such

Ireturns,to be admitted to suchprayas the makemuch defendants
thereof,should given.such be an examinationpermission Uponthink

“ and goodcan determine in equitya the court whetherhearing,and
Stats., ch.of should made.” Gen.a forfeiture bedecreeconscience

askdefendantsdemurrer,9. cannot sustain the since the225, sec. We
equity.to heard inbe

Ladd, J.,and concurred.J.,O.Gushing,

a into circuit hearingRemanded the court equity.for


