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or twice tried by jury, and twice transferred upon questions of law be-
fore the questions reporfed as above were decided. If any question as
to the mede of annexation was made, it must have been settled before
upon rulings to which there was no exception, or which had been sus-
tained by the court. But however that may be, the case is distin-
guished from the present, as I understand, by a broad and impassable
difference in the facts. I am informed that the annexation in that
case was made by the owners of the machinery. Perhaps that fact suf-
ficiently appears upon page 272 of the report. If I am right in refer-
ence to this fact, the case would seem to stand in the same category
as Clary v. Owen, 15 Gray 522, and other similar cases; and the die-
tum referred to is no aunthority whatever against the conclusions af
which I have arrived.

If the court held, by an unreported decision, at any stage of the liti-
gation in Stantons v. Thompson, that where A, having in his possession
the movable thing of B, annexes i without the knowledge or consent
of the owner to the real estate of C, it thereupon, and by force of tha
act alone, becomes the property of C, I must repeat the remark that,
so far as my investigations have extended, the case would stand alone,
and the decision would be so manifestly contrary to reason and justice,
as well as the fundamental principles of law relating to the acquisition
and ownership of property, that I could only follow it {rom a sense of
duty that would amount to moral compulsion.

I think the injunction should be denied.

~ Cusming, C. J., and Smirs, J., concurred.

Bill dismissed.
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Probate appeal—Mistake—Accident.

A creditor of the estate of a deceased person seasonably placed in the
hands of his attorneys his appeal from the decree of the judge of probate,
duly signed, and his bond duly executed, to be forwarded to the register
of probate. The papers were mislaid without the knowledge of the at-
torneys, each of whom had reason to suppose the other had seasonably
mailed them to the register. FHeld, that this was such mistake, aceident,
or misfortune as would entitle the creditor to maintain a petition for
leave to appeal within the two years prescribed in Gen. Stats., ch. 188,
sec. 7.
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PrrrTioN, for leave to appeal from the decree of the judge of probate
for this county, made May 4, 1875, allowing the account of the defend-
ant as administratrix of the estate of Daniel Q. Cole, deceased, of
which estate the petitioners are creditors. The evidence shows that
they seasonably left with their attorneys, Messrs. Aldrich & Parsons,
their appeal duly signed, and bond duly executed, to be filed in the of-
fice of the register of probate; that the papers were accidentally mis-
1aid by a clerk in the office of their attorneys withount their knowledge ;
that each of the attorneys supposed the other had seasonably attended
to mailing the papers to the register; and that the omission to do so
was nobt discovered till shortly after the expiration of the sixty days
within which the papers should have been filed.

Aldrich 4 Parsons, for the petitioners.
Ray, Drew, and Heywood, for the petitionee.

Smrre, J. I think that under the decisions in this state this petition
should be granted. Matthews v. Fogg, 85 N. H. 289 ; Parker’s Peti-
tion, 15 N. H. 24 ; Insurance Cv. v. Lisbon Man’f’g Co., 22 N. H. 170;
Tilton v. Thlion, 85 N. H. 480 ; French’s Petition, 17 N. H. 472; Holt
v. Smart, 46 N. H. 9. This ease can hardly be distinguished from
Moithews v. Fogg, where the accident relied upon was the mistake or
neglect of the express agent to file the papers in the probate office until
the day after the sixty days limited by law for taking the appeal, al-
thongh seasonably delivered to him for transmission to the register.

The evidence in this case satisfies me that each of the counsel em-
ployed by the petitioners was honestly mistaken in supposing the pa-
pers had been seasonably forwarded, and that they might reasonably
so suppose. It appears to be such a mistake or accident .as under our
decisions the statute was intended to relieve against, and the evidence
taken shows that injustice may be done the creditors unless they can
have the account of the administratrix reézamined in this court.

Cusumng, C. J. The authorities cited by my brother Smith clearly
show that this is one of the cases of accident, mistake, and misfortune
which the statute is designed to remedy. It is also apparent from the
evidence that injustice has happened by means of the decree from
which the appeal is sought.

Lapp, J., dissenting. I am unable to concur in the result reached
- by my brethren, for the reason that the evidence laid before us leaves
the impression on my mind that the failure seasonably to file the ap-
peal and bond in the probate office was the result of negligence on the
part of the petitioners’ counsel.

Appeal allowed.




