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The report was not filed until after the adjournment of the August
term, 1875; but during vacation, by order of court, the plaintiff paid
the referee’s fees, amounting to $32.80. At the present term the
plaintiff moved for a trial by jury, and offered to allow the referee’s
report to go to the jury as evidence for the defendants. The defend-
ants moved for a nonsuit, which motion was allowed by the court, and
the plaintiff excepted. The questions thereupon arising were transfer-
red to this court for determination by Rawp, J., C. C.

© Aldrich § Shurdeff, Ray, Drew § Heywood,and H. A. & E. Fletcher,
for the plaintiff.

Dudley and &. A. Bingham, for the defendants.

Lo, J. Ray v. Austin, 56 N. H. 36, is decisive of this case, and
the order of nonsuit must be taken off.

Cusming, C. J., and Smrrw, J., concurred.

Lxoeptions sustained.

ANe> ) Camoon . Cox.

The power to sell land for the non-payment of taxes is a naked power, not
coupled with an interest; and in all such cases every prerequisite to the
exercise of the power must precede its exercise.

In interpreting statutes authorizing the sale ofland for the non-payment
of taxes, the title to be acquired must be regarded as stricit juris.

Whoever sets up a tax title must show that all the requirements of the law
have been complied with, unless the former owner is the purchaser.

In all judicial or quast judicial proceedings, affecting the rights of the citi-
zen, it is a fundamental rule that he shall have notice, and an opportu-
nity to be heard, before the rendition of any judgment, order, or decree
against him.

The question as to what is a public place, within the meaning of the stat-
ute, relating to the sale of land for the non-payment of taxes, is a mixed
question of law and fact; but when the facts are not in dispute, it is
a question of law.

A sale of land for taxes, in a place where there are six inhabited dwelling-
houses, is void, unless notice is posted in the place where the lands to be
sold are situated.

In a writ of entry, where the title to the lands sued for is in the wife, the
husband need not be joined,




CAHOON ». COE. 557

In such case, when the husband has been joined, the courf may allow the
party to amend by striking out the name of the husband.

The record of a sale of land for the non-payment of taxes may be amend-
ed by the sheriff who made the sale, upon a proper case made, though
the clerk who made the record be dead.

From Cods SuprEME JUuDpIiciAL COURT.

WriT oF ENTRY, t0 recover the grant of land called Wentworth’s Lo-
cation. Plea, nul disseizen. The cause was tried at Feb. trial term,
1874. To show title in the plaintiffs, their counsel read as evidence,—

1. Deed, Charles Bellows to Mary L. Cahoon, dated January 1,
1870, conveying said Location.

2. Deed, John Bellows to Charles Bellows, dated December 27,
1859, conveying said Location.

3. Deed, Charles Bellows, sheriff of CoGs county, to John Bellows,
dated February 1, 1851, conveying said Location, upon a sale thereof
for taxes made January 29, 1850.

4. “An act to raise sixty thousand dollars for the use of the state,”
approved July 8, 1847. See Pamphlet Laws of that year, chapter 524.

5. The apportionment act of 1844. See Pamphlet Laws of that
year, chapter 129, showing the proportion of Wentworth’s Location for
the assessment of public taxes to be five cents for each thousand dol-
lars raised.

6. An advertisement for the sale of said Location for taxes, published
in the V. H. Patriot and State Gazeite, printed at Concord, N. H., in
the numbers issued October 18th, October 25th, and November 1st,
1849. :

7. The same advertisement, published in the Coés County Democrat,
printed at Lancaster, N. H., in the numbers issued November Tth, No-
vember 14th, and November 21st, 1849,

8. Copy of the account of sale of said Location, duly certified by
James M. Rix, clerk of the court of common pleas for the county of
CoGs. Said Rix’s certificate iz dated August 16, 1853, and certifies’
that the copy “is a true copy of the original record of sale on file in
my office, among the records of said court,” and bears the seal of the
court of common pleas. !

9. List of redemption from said sale, duly filed February 1, 1851,
from which it appears that said Location was not redeemed.

It was conceded that no notice of the sale was posted in Wentworth’s
Location. The plaintiffs introduced testimony tending to show that
there was no public place in said Location, either before or during the
eight weeks preceding January 29th, 1850, the day when it was sold
for taxes ; that for two or three years prior to and up to the time of
said sale there had been six families residing in the easterly part of
the Location, in small, ordinary dwelling-houses, some made of logs
and some of them framed, two or three upon the easterly side of the
Magalloway river, and the rest upon the westerly side; that each of
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said seftlers occupied a small farm or clearing where his dwelling-
house was located ; that there was no church, meeting-house, school-
house, hotel, office, mechanic shop, store, sign-post, guide-post or board,
box by the wayside for depositing newspapers for subseribers or others,
no public highway or bridge, nor any other place except dwelling-houses,
at which a notice of said sale might have been posted ; that no person had
ever known a notice or advertisement of any kind to have been posted
in the Location before the date of said sale ;j~—and then rested their
case.

The defendant’s counsel moved for a nonsuit, and made the follow-
ing objections to the plaintifls’ title:

1. That the deed from Charles Bellows to Mary L. Cahoon does not
sustain the joint seizin of the plaintiffs, as alleged in the writ. Leave
was granted the plaintiffs to amend their writ upon this point if found
necessary, and the defendant excepted.

2. That the deed of Charles Bellows, as sheriff, does not follow the
form prescribed by Rev. Stats., ch. 46, p. 114,

8. To the copy of the account of the sale read in evidence by the
plaintiffs, the defendant objected that said sale was advertised to be
held at the Cods hotel, in Lancaster, on the 29th of January, 1850, at
ten o’clock A. ».; and that after the sale of Low & Burbank’s Grant,
and before the sale of said Wentworth’s Location, said sale was ad-
journed,—the entry of which adjournment is in the following form :
viz., ¢ Said sale was opened by the sheriff aforesaid at ten o’clock in
the forenoon, this 29th day of January, A. 0. 1850, agreeably to adver-
tisement, and after the sale of the grant or tract of land known as Low
and Burbank’s Grant, said vendue was adjourned to two o’clock this
afternoon. Attest, John W. Lovejoy, clerk.” Then follows the ac-
count of the sale of Wentworth’s Location, beginning as follows: “Jan-
uary 29, 1850, also ab the vendue aforesaid, reopened at two o’clock ».
M., agreeable to adjournment,” &e.

To this it was objected by the defendant,—(a) that it did not appear
that said sale was adjourned by proclamation; (&) that it did not ap-
pear at what hour the sale was adjourned, nor to what place; (¢) tha
it did not appear at what place the sale was reopened; (d) that ten
o’clock “4. M.” is not a sufficient indication of the time of day; (e)
that said sale closed at three o’clock in the afternoon instead of six:
it appeared, however, that all the lands advertised for sale had been
gold before the sale closed at three o’clock; (f) that the law does not
authorize the collector to adjourn a sale from hour to hour, but only
from day to day; (g) that the account of the sale was returned to the
clerk of the superior court instead of the clerk of the court of common
pleas. The following filing appeared on said account of sale: ¢ Cods
ss., 8. C. clerk’s office. Received and filed February 2, 1850. Attest,
James M. Rix, clerk.” (&) That the affidavit of Charles Bellows, to
prove the posting of the notice at the Cods hotel, did not sufficiently
show that the advertisement remained posted to the time of the sale,

The plaintiffs introduced in evidence from the clerk’s office in Cods
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county the original account of said sale, and the original advertisement
posted at the Cods hotel. Subject to exception, Charles Bellows tfesti-
fied as follows: ¢TI posted this advertisement at the Cods hotel, in Lan-
caster, on the 16th day of November, 1849. On the day of sale I found
it where I posted it, and took it down. Joseph C. Cady kept the Cods
hotel at that time. I delivered the original account of sale, the adver-
tisement posted at the CoGs hotel, the three New Hampshire Patriots
and the three Cods County Democrats containing the advertisement of
the sale, to James M. Rix, then clerk of Cols court of common pleas,
on the 2d day of February, 1850.

The plaintiffs asked leave to amend the original account of sale, in
regard to the adjournment, &c., which was granted pro forma, if the
whole court should be of the opinion that the amendment is necessary,
and that the record can be so amended. The defendant excepted. It
was stated in court, and not denied, that John W. Lovejoy, clerk of the
sale, is dead.

4. The act raising the tax was approved July 3, 1847, and the treas-
urer’s warrant was issued to the sheriff of CoGs county in April, 1849,
It was objected that the treasurer of the state did not seasonably assess
the tax, and that the warrant was not seasonably issued.

The court denied the motion for a nonsuit, and overruled all the
foregoing objections taken by the defendant’s counsel, and the defend-
ant excepted.

The defendant then introduced evidence of a grant of Wentworth’s
Location from the state to George Wentworth in 1796, and from him
in direct line or title of one third in common of said Location in the
defendant, to which title the plaintiffs made no objection, only to inter-
pose the title under said tax sale.

Upon the question as to whether there was a public place in the Lo-
cation where a notice of the sale might have been posted, considerable
evidence was introduced on both sides, and various objections were
taken to its adinissibiliby, which, in the view taken by the court, are
not necessary to be stated.

The defendant requested the court to instruct the jury,—(1) that
inasmuch as it appears that there was a settlement in Wentworth’s Lo-
cation, consisting of several families of inhabitants residing in said
Location in October, November, and December, 1849, and January,
1850, it was necessary that the sheriff of the county of CoGs should
have posted a notice of this sale in question at some place in said Lo-
cation; (2) that on the evidence of the plaintiffs, it appears that in
1849 there were several places in Wentworth’s Location so public that
an advertisement, if posted at any one of them, would have heen seen
by many persons, and especially by the residents of the place ;—the
deferidant therefore requests the court to order a verdict for the defend-
ant. These requests were denied, and the defendant excepted.

The court charged the jury on this trial substantially as the cour
did on the former trial, as appears in the report of this case in 52 N.
H. 522, 528 ; to which the defendant excepted.
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Mary L. Cahoon is the daughter of Charles Bellows. His deed,
dated January 1, 1870, to her, was a gift to her. She paid nothing as
the consideration for the same. Said deed is made a part of the
case.

This action is a review of the action reported in 52 N. H. 518. The
defendant, February 5, 1878, filed in the office of the clerk of the
court the notice required by sec. 3 of ¢h. 215 of the Gen. Stats. The
order required by said section was issued by the clerk shortly after the
adjournment of the February term, 1878 (which adjourned February
15, 1878), and was duly served.

A writ of review of the original action was also issued by the clerk,
February 27, 1873, returnable at the August term, 1873, which was
duly served.

The jury having returned a verdict for the plaintiffs, the defendant
moved to set it aside, and for a new trial, and the questions arising on
this motion were reserved by Smits, J.

LRay and Geo. A. Bingham, for the plaintiffs.

I. The amendment allowing George W. Cahoon’s name to he
stricken out of the suit at the trial, upon review, was properly granted.
Laws of N. H., June, 1872, ch. 89, sec. 1, p. 37.

The object of this statute was, to remedy just such a technical objec-
tion as the defendant’s counsel have made in this cause.

The case of Kent v. Gray has no application here. In that case,
the second section of the act in question was held unconstitutional,
because it applied to pending causes.

This canse was not pending in any sense whatever at the time of the
passage of that act, nor is the original action pending now, in any legal
sense. As appears by the writ of review, final judgment was ren-
dered in the original action at Colebrook, February term, 1878, and
the review has been taken and prosecuted since then.

Under sec. 3, ch. 215, Gen. Stats., a review is not begun until
the clerk issues either (1) the order to the adverse party, or (2) a writ
of review.

Upon areview, there is no reversal of the judgment rendered in the
original action. The meaning of sec. 9, ch. 215, Gen. Stats., which
enacts that the action shall be brought forward on the docket of the
court at the next term after the order or writ of review is served, and
that the same shall be tried as if no judgment had been rendered
therein, is only that the first judgment shall have no weight on the
second trial, and shall not be evidence of the facts of the case for or
against either party. Badger v. Gilmore, 37 N. H. 457 ; Bell v. Bart-
lett, T N. H. 178 ; Knoz v. Knoz, 12 N. H. 357; Otes v. Currier, 18
N. H. 85; Plumer v. Fogg, 18 N. H. 5569 ; Messer v. Swan, 4 N. H.
481 ; Joknson v. Railroad, 48 N. H. 410 ; Pike v. Pike, 24 N. H. 897;
Haynes v. Ordway, 52 N. H. 284; Andrews v. Foster, 42 N. H. 376 ;
Shephard v. Hatch, Cheshire county, December, 1873 ; Ordway v.
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Hoynes, Merrimack county, June, 1874; Swett v. Sullivan, 7 Mass. 842,
The legislature having given the court power to allow a plaintiff’s
name to be stricken out of a writ, by the act of 1872, an amendment of
that character falls within the discretion of the court, under seec. 10,
ch. 216, Gen. Stats., just as much as any other amendment; and in
every proper case it ought to be allowed.

II. The amendments of the original account of the sale of Went-
worth’s Location, made by Charles Bellows, sheriff of Co6s county,
January 29, 1850, for taxes, were properly allowed by Judge SmITH at
the trial.

1. There was no dispute about the facts. The defendant did not
and does not claim but that the amendments were all in strict accord-
ance with the proceedings at the sale. The proof was full and conclu-
sive. If the court should be of opinion that the account of the sale, as
originally returned to the clerk of the court by the sheriff, is insuffi-
cient, and that amendments are therefore necessary, the only question
then is,.Can the amendments be made by the sheriff after the clerk
of the sale is dead? A clerk, at a land sale for taxes, is a person
unknown to our statutes. Such a person is not essential to the making
of a valid sale of land for taxes. Cardigan v. Page, 6 N. H. 182, 198.
The execution of the power to sell land for taxes, by virtue of a tax-list
and warrant, is vested in the sheriff alone, and every essential act must
be done by him. Consequently, an amendment may always be made
when necessary, without the clerk’s agency, because, the sale being
made by the sheriff alone, the amendment must be made by the same
officer. It is believed that no case can be found holding any other
doctrine, where a clerk is not a statutory officer. We are not aware of
any such case in New Hampshire.

2. The record of the account of sale in this case contains enough to
lead to the belief that everything necessary to be done was in fact
done, and that a correct record might have been made at the time.

And it is well settled that a purchaser of the land, after the sale or
levy, takes the title from the former owner, subject to a right to have
the record put in form, according to the truth of the case. Gibson v.
Bailey, 9 N. H. 168, 176; Pierce v. Richardson, 87 N. H. 806 ; Low
v. Pettingill, 12 N. H. 837; Cass v. Bellows, 81 N. H. 501 ; Bean v.
Thompson, 19 N. H. 290 ; Derry Bank v. Webster, 44 N. H. 266 ; Smith
v. Knight, 20 N. . 9, 17 ; Taylor v. Emery, 16 N. H. 859 ; Whittier v.
Varney, 10 N. H. 291.

8. These amendments were made by leave of the presiding judge at
the trial. No question of discretion is reserved, and the ouly excep-
tion open to the defendant is the one relating to the power of the court
to grant them, the clerk of the sale being dead. Avery v. Bowman, 89
N. H. 898.

4. The sheriff who made this sale has no legal interest in the case.
If he had, there would be no valid objection to the allowance of an
amendment, according to the facts of the case. The objection, which
is suggested in some of the old cases cited by the other side, against
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allowing an officer to amend his proceedings in a case where he was
interested, was when witnesses were not competent to testify in any
cause or matter wherein they had the slightest interest. Such an ob-
jection has no force at the present day, except in so far as the interest
which a person is shown te have in the subject-matter of the litigation
may affect his credit. We think the other side ought to be satisfied
with the finding of the jury in regard to the point whether or not
Charles Bellows had any interest in this land before John Bellows con-
veyed it to him, December 27, 1852, for $1,500 was proved on the trial
to have been actually paid to John Bellows for it. We also think it will
be difficult for the learned gentlemen to point out what legal interest
Charles Bellows has had in Wentworth’s Location since January 1,
1870, the date when he conveyed it to Mrs. Cahoon. The defendant’s
brief upon this point sounds remarkably like their argument before the
jury upon the question of fraud in the sale.

5. It is untrue that the defendant, and those under whom he claims,
lave always been in possession ever since the date of this tax sale. It
appeared on trial that David 8. Greenough abandoned Wentworth’s
Location altogether, years before Coe and Pingree had anything to do
with it; and that when they bought up his title,~—shortly after Charles
Bellows paid $1,500 for it,—the latter was in possession, and quicted
the settlers by conveying to them the places where they had squatted,
and upon which they had erected their log cabins and had made their
little clearings.

TII. The account of sale was delivered by the sheriffto the clerk of the
court of common pleas. Rev. Stats., ch. 46, sec. 9. Mr. Rix was clerk of
bothi courts at that time. Such delivery may be shown by parol. The
filing is immaterial. No filing or recording was required by law to be
done by the clerk of the court. Rev. Stats., ch. 47, sec. 6. The pa-
pers relating to this sale were in the proper place of deposit on August
16, 1858, as appears by Mr. Rix’s certificate, under the seal of the
court of common pleas, appended to the copy of the account of sale
used by us at the trial.

IV. The objection, that Charles Bellows’s affidavit does not suffi-
ciently show that the advertiscment remained posted until the sale, is
not well taken. The affidavit shows that he posted it November 16,
1849, and that, in his belief, it remained posted during the interval be-
tween that time and the sale, which is all the law required. Rev.
Stats., ch. 46, sec. 9. Mr. Bellows’s testimony on this point was com-
petent, and establishes beyond dispute that the advertisement remained
posted the proper length of time. Such would also be the presumption
of law.

V. The defendant’s requests, upon the lack of a notice of the sale
being posted in Wentworth’s Location, were properly denied. The
question is res adjudicate in New Hampshire. It is an elementary
principle, that precedents and rules of law established by the courts
shall be adhered to and followed, unless flatly absurd or unjust.
Bellows v. Hlliot, 12 V1. 569.
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'We rely upon the opinion of the court in this cause, as delivered by
Judge Doz, 52 N. H. 525, 526, wherein he says,—“ At all events the
ruling of the court at the trial cannot he complained of by the defend-
ant.” Stacy v. Vermont Central R. R., 32 Vt. 562; Bellows v. Par-
.sons, 13 N. H. 256.

The plaintiffs say,—

1. That the law, upon a full coisideration of sec. 7, ch. 46, and of
-sec. 5, ch, 47, of the Rev. Stats., has been held to be, that if there is
no public place in a town or unincorporated place, then it is not neces-
sary to post a notice therein,

2. That what is a public place is a mixed question of law and fact.
The nature and situation of the place, and the uses to which it is ap-
plied, are matters of fact to be settled by the jury; but when these are
not in dispute, it may be a question of law.

3. That, as applicable to a given case, it is held that taxes are collect-
able upon an unincorporated and uninhabited place, and that no notice
need be posted therein, as there can be no public place therein, as
a matter of law.

4. That when there are inhabitants in unincorporated places, as in
the case af bar, the nature, situation, and uses of their several dwelling-
houses, and whether any or all of them are public places or not, under
proper 1nst1uct10ns from the court are questions of fact for the Jjury
to determine.

5. The questions of fact arising in this case have been submitted to
the jury, under proper instructions from the court; and the jury have
found that there was not a public place in Wentworth’s Location dur-
ing the eight weeks prior to this sale. In support of these several prop-
osmons, see, also, Tidd v. Smith, 8 N. H. 178, Wells v. Burbank, 17
N. E. 398, Russell v. Dyer, 40 N. H. 178, ;S’cammon v. Seammon, 28
N. H. 428, Gbson v. Bailey, 9 N. H. 170 Wells v. Company, 47 N.
H. 255, Russell v. Dyer, 48 N. H. 396.

6. The request made by the plaintiffs’ counsel, that an ordinary pri-
vate dwelling-house, used for the purposes for which such dwelling-
houses are commonly used, is not a public place, is altogether more in
accordance with the true idea of the statute and the common-sense of
the thing than the doctrine contended for by the defendant, or that
adopted by the court at the trials.

After this point has been settled so many times by the highest judi-
cial tribunal of the state, to us it appears a little remarkable that the
court will again hear the subject seriously discussed.

Wm. ¢ H. Heywood, for the defendant.

1. The declaration alleges the plaintiffs’ seizin to be in right of the
wife, and the case shows that she was sole seized of the premises. The
objection that there was a misjoinder ought therefore to have prevailed.
Gen. Stats., ch. 164, sec. 1813 ; Whitcher v. Benton, 48 N. H. 157;
Cooper v. Alger, 51 N. H. 172.
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2. The writ cannot be amended by striking out the name of the
husband. Kent v. G'ray, 53 N. H. 5676.

3. The motion for a nonsuit should have been sustained, because it
appears from the case that the evidence did not show a joint seizin, as
alleged in the writ. Hart v. Chesley, 18 N. H. 879 ; Smith v. Wheeler,
29 N. H. 342; Stickney v. Stickney, 21 N. H. 61 ; Bailey v. Kimball,
26 N. H. 851. ‘

4. The proceedings to make a valid sale must be in substance as re-
quired by the statute, and if they are not, the sale is void. Cardi-
ganv. Page, 6 N. H. 182; Bean v. Thompson,19 N. H. 290 ; Ainsworth
v. Dean, 21 N. H. 400.

It appears that the sale was adjourned from one hour to another,
and it does not appear by the return that the adjournment was made
by proclamation, as the statute requires.

6. The sheriff caused his return to be filed in the office of the su-
preme court, when it should have been filed in the office of the clerk of
the court of common pleas.

6. The evidence that the notice was posted at the place of sale did
not show that it remained posted till the day of sale. Nelson v. Pierce,
6 N. H. 193.

7. If amendments are to be allowed, they should be made by the
clerk of the sale, and no one else can do it. ~ Gébson v. Bailey, 9 N. H.
176 ; Low v. Pettingill 12 N. H. 840 ; Pierce v. Richardson, 87T N. H.
810,811, And amendments will not be allowed when the rights of
other parties have intervened. Orvis v. Isle La Motte, 12 V. 195 ; Ju-
devine v. Jackson, 18 Vt. 470.

8. The treasurer did not seasonably assess the tax and issue his war-
rant, as is provided by the law raising the tax, which act was passed
July 8, 1847. The warrant was not issued till April, 1849, and the
law requires that it should have been collected and paid to the treas-
urer on or before December 1, 1848. This delay caused the mistake by
reason of which the owner did not pay the tax.

We claim that the request of the defendant for instructions, in re-
gard to posting a notice on the Location, should have been granted. It
is said, in the report of this case in Vol. 52, that very strong reasons
might be given for the construction of the statute contended for by the
defendant upon this point. But it is said that the question is not an
open one. The court, however, at the term when they allowed us
again to insist upon this point, treated it as an open question, and we
trust that we may be pardoned if we so argue it. And we contend that
the fair rule to be deduced from the decisions is, that ¢ a public
place ” is a relative term, depending upon the circumstances of the
case; and that in a case like ours, where there was no such place
as those enumerated in the decisions as public places from their very
nature,—such as hotels, stores, the post-office, &c.,—then a dwelling-
house may be a public place, and the house should be selected that is
most open to public observation, and best situated to post the notice so
as to give public information of the sale.
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In T%dd v. Smith it was decided that a shoemaker’s shop was not a
public place in the town of Deerfield. C. J. BrLL, in Russell v. Dyer,
40 N. H. 187, says that the question there arose in the town of Deer-
field, one of the oldest incorporated towns, having as early as 1800
a population of nearly 2,000, and having in 1828, two years after the
decision, two meeting-houses, eight taverns, six stores,and two post-
offices. And that opinion shows that a store, a house of public wor-
ship, &c., may or may not be a public place, and that the post-office,
railroad depot, &c., may be, because the place is one of most common
resort; and that in thinly settled places, where there are no places
usually termed public, other places may be regarded as public places,
according to their situation as a place of resort. And if it is shown
that there are several places in a township, each of which is more or
less visited by the public, and at each of which a notice posted would
be seen more or less, it is not logical, as we contend, to say that no
notice at all need be posted. And in this case the effort of the plaintiffs
was, to show that all of the houses on the Location were equally public;
and if they did succeed in this, the only consequence would be that
it would have been well enough if the sheriff had posted the notice at
any one of the several houses.

The question, in the case of Russell v. Dyer, 40 N. H. 173, arose upon
the validity of a sale of the equity of redemption of Crawford’s Pur-
chase, where no one lived, and of Nash & Sawyer’s Location, where
there was buf one public place, and no other -dwelling-house, and it
was decided that under such circumstances the equity of redemption
could not be sold. But taxes must be collected : the public good re-
quires it ;—and if an uninhabited place is taxed, there is a way to collect
the tax, as decided in Wells v. Burbank, 17 N. H. 898,

If the doctrine decided in Russell v. Dyer, 40 N. H. 178 and 43
N. H. 896, should be carried out, there can be no sale of a place
where there are no inhabitants. And in the opinion of SargENT, J.,
it would seem that he was very much inclined to question the de-
cision in Wells v. Burbank. But we have very little doubt that it will
be held that a tax in such a place can be collected. But when the
place has inhabitants, or where a public road passes through it, there
must be some place where a notice if posted would be seen by many
persons, and the knowledge of it would be circulated. Judge SARGENT,
in his opinion in the report of the case last cited, says (p. 898),—< It
is hardly possible to conceive an inhabited place which would not have
more than one public place. This goes upon the ground clearly held
in both of the reports of the case of Russell v. Dyer, that ¢ a public
place ” is a * relative term, applying to different objects and sitnations,
according to the condition and character of the town or place which
formed the point of inquiry.” And in the opinion in the last case if
is clearly said, that every place having inhabitants has a public place.
It muast and will have some place where, if an advertisement were
posted, it would be seen by the public. In Wells v. Burbank, the post-
ing of a notice would have been wholly useless, because Success was a
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wilderness, and it was decided that it could be dispensed with. But in
this case, to have posted an advertisement at either of the houses in
the place conld not have been considered an idle act. It would have
given notice to somebody, and that is the purpose of posting a notice.
‘We contend that it has never been settled that a sale for taxes under
our statutes can be made of land in an inhabited place, unless the ad-
vertisement is posted there. And in all cases, so far as we can find,
the practice has been, where the place was inhabited, to post an adver-
tisement there, though there were no tavern, store, mechanic’s shop,
&e., there. In Cambridge v. Chandler, 6 N. H. 271, the advertisement
was posted on a board set up by the Androscoggin river, where persons
who passed up and down the river could see it, the town of Cambridge
not being then inhabited. In the case of Homer v. Cilley, 14 N. H.
87, it appeared that the place Davis’s Gore was inhabited, and that
the houses were all alike, and the advertisement was posted at a private
dwelling-house. In the case of Wells- v. Burbank, 17 N. H. 893, the
advertiscment was posted on a pine tree near a dam—as public a place
as any in the township. These cases show how it was understood up
to the time of the sale in the last mentioned case, which was January
4, 1843,

We contend, therefore, that the court were mistaken in saying that
this question is not an open one in a case like this. The decisions, in
Wells v. Burbank and Wells v. The Company, have settled the question
as to a place where there are no inhabitants; but as to a place where
there are inhabitants, we submit that it never was settled. .And no
titles will be unsettled by a construction of the law such as we contend
for; but, on the contrary, that opinion is based upon a construction of
the statute as to tax sales, much at variance with the current of former
decisions, the substance of which is well expressed in the above quota-
tion from Judge SARGENT'S opinion in Russell v. Dyer. We contend
that no one was ever warranted, from anything ever decided in New
Hampshire, in relying upon a tax sale of an inhabited place, if no ad-
vertisement of the sale was posted in the place.

It appears in this case that the Greenoughs had an agent in the vicin-
ity, and there is but little doubt that, if a notice had been posted in the
Location, the agent or the owners would have been informed of it: and
in that case this tax title never would have existed.

Ray and Bingham, for the plaintiffs, in reply.

I. We admit that the rule in this state has been, that the court would
not allow the name of one of two or more demandants to be stricken
out of a writ of entry by way of amendment. Pickett v. King, 4 N, H.
212. But the practice has always been the other way in Massachusetts—
Coleord v. Swan 4§ Wife, T Mass. 291, Rehoboth v. Hunt, 1 Pick.
224 ; and we think no substantial reason can be given why the law
ought not to have been held the same in New Hampshire as in Massa-
chusetts. )
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The rule has always been, in both states, that the name of one of
two defendants, in an action for a tort, or sounding in tort, might be
stricken out of the writ, by way of amendment, at any time before order-
ing the trial.

This is an action sounding in tort. Why may not a plaintiff’s name
be stricken out, as well as that of a defendant? Waiving the precedents,
we think it would puzzle the profoundest jurist to give a reason for the
rule in the one case, which will not hold equally good in the other.
It was with this view of the matter, undoubtedly, that the legislature
passed the act of July 38, 1872. Pamph. Laws, ch. 89, sec. 1, p. 37.
The right to amend by striking out a plaintiff’s name now falls with-
in the scope of the court’s discretion, just as much as any other
amendment under Gen. Stats., ch. 215, sec. 10.

If our action caunot be maintained in the name of George W.
Cahoon and wife, under sec. 18 of ch. 164 of the Gen. Stats., then the
amendment allowed by Judge SmitH becomes material and important.
This is an action of review, brought under sec. 3, ch. 215, of the
Gen. Stats. The original judgment, which it seeks to reverse or mod-
ify, was rendered at Colebrook, February term, 1878 ;—see the allega-
tions of the writ of review served upon the plaintiffs, a copy of which
we send to the court with this brief.

Neither party had any right to review until a judgment was ren-
dered—such a judgment as put an end to the original action. Gen.
Stats., ch. 215, sec. 1. While our original action was pending, be-
fore any judgment had been rendered therein and before any right
of review had accrued, the legislature passed the act of July 8, 1872.
Instead of enacting this law, the general court might have taken away
the right of review altogether, and then this defendant would have
been absolutely concluded by the judgment which the court rendered at
the February term, 1873, without cver having the opportunity (ouce
waived) of making this motion for a nonsuit.

If the legislature has the power o repeal the right of review alto-
gether, in regard to which we think there can be no question, has it
not also the power to say that a defendant may review his cause, sub-
ject to the right of the plaintiffs to amend their writ by striking out
one of their names ? Does not the power to destroy a right or rem-
edy, include the authority to limit or regulate it? The greater must
include the less. Rich v. Flanders, 39 N. H. 304 ; Willard v. Harvey,
24 N. H. 852-354, and cases there cited; Cummings v. White Mis.
Railroad, 43 N. H. 114 ; Read v. Bank, 28 Me. 318 ; Bank v. Freeze,
18 Me. 109; Thayer v. Seavey, 11 Me. 284.

From the moment when that judgment in favor of the plaintiffs was
rendered, to the moment when the clerk issued the order or writ of re-
view required by Gen. Stats., ch. 216, sec. 8 (both were issued in this
case shortly after the February term, 1873), it was a final and conclu-
sive judgment between the parties, and during that period as complete
a bar to further litigation as a judgment could possibly be in any
action where no review is ever begun. During that time, it could have
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been pleaded in bar, in a proper case, just as successfully as any judg-
ment could within a year after its rendition, where no review is ever
commenced.

No right of review had accrued to the defendant when the act of
July 8, 1872, took effect. No review can be said to be pending, cither
legally or in fact, until the writ or order required by the statute is is-
sued by the clerk. No right to review a case exists, or is vested in a
party, until it is begun. Hence it follows, that whenever a party
possessing such right reviews a cause, his action of review, through-
out its progress, is subject to and must be.contrelled by the laws which
were in force at the time it was begun. The right to review this cause
came to the defendant long after the passage of the act of July 8,1872,
and it came to him subject to a right vested in the plaintiffs, under the
ach aforesaid, to amend the writ by dropping the name of one of them.
There was a time—a given period—after judgment and before the
commencement of the review, that the action was not and could not be
pending. It ceased to be an open, undetermined matter between the
parties, and remained so until the plaintiff instituted his action of re-
view. When the defendant did that, he took the new proceeding as it
then existed by law, and not as the law existed when the original suit
was begun.

If the constitutional objection to section 2 of the act of July 3, 1872,
would apply against the original action, it would not apply against the
action of review, because the latter was not pending at the time of its
passage, in any sense whatever. Badger v. Gilmore, 87 N. H. 457 ;
Plumer v. Fogg, 18 N. H. 559; Zollar v. Janvrin, 49 N. H. 117.
Note the phrase almost uniformly used by our judges when speaking
of a case pending in review. They speak of it as “ an action of re-
view.” But we insist that the second section of the act of July 38,1872,
was constitutional when applied to our original action, even if the
same were pending now ; and the reasoning of Dog, J.,in Kent v. Gray
(Cobs county, not yet reported), sustains us in this position, on the
grounds suggested in our oral argument at December term, 1874.

#*QrANLEY, J., 0. C. This case, though coming before us on a motion
to set aside the verdict of the jury, on the trial on review, is really to
be considered and decided as if the original case, reported in 52 N. H.
518, were before us on a motion for a rehearing; and in the cxamina-
tion of the questions raised I have considered them in that light. In
the view I have taken, I have only deemed it necessary to consider the
questions raised by the refusal of the court to give the instructions re-
quested by the defendant, and by the instructions actually given, to
which exceptions were taken.

The case finds that no notice of the sale of the land in question was
posted in the Location ; that for two or three years prior and up to

#1,apD, J., having been of counsel, and Smrrs, J., having reserved the case, did
not sit.
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the time of the sale there had been six families residing in the easterly
part of the Location, in small, ordinary dwelling-houses ; that each of
said settlers occupled a small farm or clearing where his dwelling-house
was located; and that there was no place except dwelling-houses at
which a notice of sale might have been posted.

The defendant requested the court to instruct the jury that inasmuch
as it appears that there was a settlement in Wentworth’s Location, con-
sisting of several families of inhabitants residing in the Location in
October, November, and December, 1849, and January, 1850, it was
necessary that the sheriff' of the county of Co6s should have posted a
notice of the sale in question in some public place in the Location.
The defendant also claimed that on the evidence of the plaintiffs it ap-
peared that in 1849 there were several places in Wentworth’s Location
so public that an advertisement, if posted in any one of them, would
have been seen by many persons, and especially by the residents of the
place; he therefore requested the court to order a verdict for the de-
fendants. Both of these requests should have been granted.

The plaintiffs claim under a tax-title derived from Charles Bellows,
father of the female plaintiff, who was the sheriff of the county of Cobs,
and acting collector of taxes in Wentworth’s Location. The sale was
made in January, 1850. The statute then in force required the collec-
tor to ¢ post an advertisement or notice of the sale in some public place
in the town or place where the lands to be sold were situated, for eight
weeks before the sale.” Comp. Stats, 128, 131. :

This, the case finds, was not done. It is well settled, by repeated
decisions of all the courts of this country, that the power of a collector
to sell lands for the non-payment of taxes is a naked power, not coup-
led with an interest; and in all such cases the law requires that every
prerequisite to the exercise of the power must precede its exercise ;—
that the agent must pursue the power, or his act will not be sustained.
Parker v. Rules, Lessee, 4 Wheat. 77 ; Lyon v. Hunt, 11 Ala. 295, 312 ;
2 Ohio 878; 4 Dev. 88; 1 Scam. 335; 10 Sm. & Marsh. 246, 251, 264 ;
2 Ham. (Ohio) 281 ; 6 Wheat. 119; 2 Yeates 100; 13 Serg. & Rawle
208; T Cowen 88 ; 18 Peters 32; 5 Ham. 458 ; 8 Wheat. 681, 688.

In Spear v. Ditty, 8 Vt. 428, the court say,—* In interpreting these
statutes,—i. e., statutes relating to the assessment and collection of
taxes,—we should consider the title to be acquired under them as strictt
Juris, and should require a full and complete compliance with the
requisitions of the statute. Before the title of the owner is divested
by such a proceeding, we should insist upon everything tending to the
security of the owner which is either prescribed in the terms of the act,
brought within it by reasonable and strict construction, or which in the
nature of the transaction is necessary to give ample effect to every safe-
guard which the legislature have endeavored to throw around the sub-
jeet.” To the same eoffect is Bellows v. Blliot, 12 Vt. 569.

“'When the statute, under which the sale is made, directs a thing to
be done, or prescribes the form, time, and manner of doing anything,
such thing must be done in the form, fime, and manner prescribed, or

VOL, LVII, 37
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the title is invalid ; and in this respect the statute must be strietly, if
not literally, complied with. Chandler v. Spear, 22 Vt. 388 ; Sumner
v. Sherman, 18 V4. 12 ; Carpenter v. Sawyer, 17 Vt. 124; 1 V4. 859
Kenney v. Beverly, 2 Hen. & Mum. 818, 836 ; 1 Carter (Ind.) 649; 2
Carter (Ind.) 542; Brady v. Offutt, 19 La. Ann. 184 ; Polk v. Rose,
25 Md. 153, 159,160 ; 10 Gill & Johns. 874; 11 Gill & Johnus. 56;
Lagroe v. Rains, 48 Mo. 536, 538 ; Abbott v. Doling, 49 Mo. 302, 304 ;
Large v. Fisher, 49 Mo. 807 ; Williams v. Underhill, 58 T11. 187 ; Rule
v. Parker, 1 Cooke 865; Bush v. Willitams, 1 Cooke 860.

“ Trace it ever so far, and through ever so many hands, whoever sets
up a tax title must show that he has complied with all the requirements
of the statute, unless, indeed, the former owner were the purchaser.
It is a cardinal principle, that a man shall not be divested of his inter-
est in his property but by his own acts, or the operation of law, and
where proceedings are instituted to change the title to real estate by
operation of law, the requirements of the law, under which the pro-
ceedings are had, must be strictly complied with.” Jackson v. Estey,
7 Wend. 148, 161+ Cook v. Shepard, T Cow. 88.

-In Russell v. Dyer, 48 N. H. 396, the court, SaraEnT, J., say thab
“Tt is an old maxim of the law, that every statute authority, to divest
the title of one without his consent and transfer it to another, must be
strictly pursued, or the title will not pass ;”’—and he cites, in support of
this position, Grosvenor v. Litile, T Greenl. 876, Mather v. Chapman,
6 Conn. 64, Mead v. Harvey, 2 N. H. 498, and Lbbey v. Copp, 8 N.
H, 46.

Many more authorities in support of this position might be cited, but
it is not necessary. It is founded so firmly upon prineiples of equity
and natural justice, as not to admit of reasonable doubt. ‘

Again: it is a maxim of the law, that notice is of the essence of
things to be done.

It is a fundamental rule, that in judicial or quasi judicial proceed-
ings, affecting the rights of the citizen, he shall have notice and an op-
portunity to be heard before the rendition of any judgment, decree, or
order against him ;—in other words, he must be warned, and have his
day in court.” If such is the law of notice in judicial proceedings, it
applies with much greater force o the exercise of ministerial power,
where the act is not only summary hut the notice is merely construc-
tive, where the proceeding is in the nature of a judgment, and termi-
nates in the divestiture of the title to real estate. Blackwell on Tax
Titles 214.

In Russell v. Dyer, 40 N. H. 178, BeLy, C. J., in delivering the
opinion of the court, says that in a matter so essential to the regularity
and fairness of a sale at public auction, as proper notice of it, any con-
struction which would dispense in any case with the statutory provi-
sion requiring it is clearly inadmissible. )

In Neale v. Fenwick, 4 Rand. 585, 591, the court quote with appro-
bation from the opinion of MarsmaLL, C. J., in Williams v. Peyton, 4
Wheat. 77, and say it was contended in the argument that no adver-
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tisement of the sale was required by the law; that the law should di-
rect a public sale of property without notice to be given, would be a
perfect anomaly, and would lead to consequences so mischievous that
we could not without the sftrongest reason be justified in imputing
such a course to the legislature, especially where a man’s highest
estate—his land—was to be forfeited and lost to him by the summary
process of distress and sale for the non-payment of taxes.”

In that case, the law of 1782, amending and reducing into one the
several acts for ascertaining taxes, &c., did not contain the provision
for notice contained in the act of 1781.

-In DeLogney v. Smith, 8 La. 418, Porter, J., in delivering the opin-
ion of the court, says,—* The citizen can only be deprived of his prop-
erty in two ways,—Dby his own consent, or by forced alienation under the
authority of law. The latter mode of transferring property derives all
its efficacy from a strict pursuance of the formalities which the law
prescribes. Where, then, these are wanting, there is not the aliena-
tion by law which can alone supply the want of consent hy the
owner,

In Reaves v. Kershaw, 4 Martin 513, the court held, that, although
there is no law prescribing the way in which constables shall give no-
tice of sales, or whether they are bound to give any notice, they are
nevertheless bound to give the same notice as sheriffs upon the sale of
property. -

Again: it is said that collectors have no power to sell land except
in pursuance of the provisions contained in the statute, and can only
sell in the precise cases in which it has been so authorized. Brown +v.
Veazie, 256 Me. 3859. '

It would seem, then, upon general principles and upon authority,
that a sale of land by a collector of taxes, without notice and without
a strict and literal compliance with all those provisions of the statute
for the protection of the citizen, is invalid.

How is it attempted to excuse this want of the notice, which the
statute peremptorily requires? By asserting that the jury, under
proper instruetions, have found that there was no public place in the
Location, consequently the law could not be complied with and the
notice required by law could not be given, and the maxim ¢“Lex non
eogit ad impossibilia” is invoked o sustain this position.

Itis further said, that this is not now an open question in this state,
however it may be elsewhere ; that this court have decided many times,
that where there is no public place, notice is not necessary, and need
not be posted in the town or place where the lands to he sold are
situated.

Let us examine these positions.

There was, on the trial, no dispute about the following facts: There
were six houses occupied by settlers, each having a small farm which he
occupied. It isthe province of the jury to balance evidence, weigh prob-
abilities, determine the credibility of witnesses, and draw inferences and
conclusions from facts proved. Here there was no evidence to be weigh-
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ed, no probabilities to be balanced, the credibility of witnesses was not
to be passed upon, and there was no occasion to call in a jury to draw
inferences and conclusions from. facts proved. Here the facts, so far
as they related to the question ef notice, were not in dispute.

In Tidd v. Smith, 8 N. H. 178, it is said that the question what is
a public place, is a question partly of law and partly of fact; but when
the facts are not in dispute whether a place is to be considered a pub-
lic place within the meaning of the law, then it is purely a question of
law, and ought not to be submitted to the jury. To hold that it is a
question of fact for the jury would lead to uncertainty and serious con-
fusion. This, then, being a question of law, upon the facts stated in
the case I have no hesitation in saying that there was a public place in
the Location, within the meaning and intent of the statute. In my
view, in the absence of any place more public, a dwelling-house must
be regarded a public place for the purpose of posting a notice of a sale
of land for taxes. "‘Bub it may be asked which of these six dwelling-
houses was the public place where the notice should have been posted.
My answer is, that for this purpose they were all public places. The
law does not require the notice to be posted at the most public place ;—
it simply and only requires it to be posted at e public place, and for
this purpose a notice posted at either of them would have been suffi-
cient. The term public place, as used in the statute, is relative. What
might be a public place in a crowded and populous city, and what
would be a public place in a small town, sparsely inhabited, are entire-
ly different questions.

When, as we have seen, the object of the law is to give notice so.that
the delinquent tax-payer may have opportunity to pay his taxes and
save his land, any construction which will tend to accomplish such a
result is the true one. That the posting of a notice on one of these six
dwelling-houses would havestended to give notice to the owner that his
land was to be forfeited for the non-payment of his taxes, on the facts
stated in the case, is not an open question. The occupants of these
houses, some of them, were in possession under a contract with the
owner to purchase. The former agent of the owner lived about six
miles northerly of the Location, and in going to Hrrol, or to the settle-
ments in Maine, he frequently crossed the Location ; and had a notice
been posted on one of these six dwelling-houses this fact would have
been known to all the others as well as to the former agent, and
through them would have come to the knowledge of the owner. The
occupants of these houses would undoubtedly have communicated to
the owner the fact that his land, in which they had an interest, was ad-
vertised to be sold for non-payment of taxes. If either notice was to
be dispensed with, that at the hotel in Lancaster could have been best
omitted, if the real purpose was, as we must presume it was, to give no-
tice so that the tax might have been paid without the sale of the land.
Again, it is said that this is not now an open question, but I am
not prepared to admit this proposition. ~ Let us examine and see how
it stands upon authority.
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The first reported case, where the question of what is a public place
for the purposes of posting a notice is considered, is Zidd v. Smith,
supra, but upon this question that case is no authority. That case only
decides that in the town of Deerfield, a town containing nearly two
thousand inhabitants, situated in a comparatively densely populated
part of the state, and which in 1823 contained two meeting-houses,
eight taverns, six stores, and two post-offices, a shoemaker’s shop was
not, as a matter of law, a public place, for the reason that there were
other places in that town that were so much more publie.

The next case is Wells v. Burbank, 17 N. H. 893. In that case the
title to the township of Success was involved, the plaintiff claiming un-
der a tax title. It appeared that it was wholly uninhabited. There was
no house or building upon it. The only indications of occupation were
a small piece of pasture-land and a dam across a small stream. It was
not necessary to determine whether a notice ought to have been posted,
for there were other and more serious objections to the validity of the
tax title; but in the course of the opinion, Pargzr, C. J., remarks,
— Tt is not necessary to seftle at this time what may be a public place
within the meaning of the statute. Practically, it is generally under-
stood to mean a tavern, store, or other place where people are in the
habit of resorting for the transaction of business. Perhaps a meeting-
house, open from week to week for public worship, may come within
the description. How we might hold in this case if there had been a
dwelling-house, but no place more public, we have no occasion to in-
quire. As there was no inhabitant, there could be no public place.” It
will be observed that the court expressly refrain from giving any opin-
ion upon the question whether, in the absence of any place more public,
a dwelling-house may not then be a public place within the meaning of
the statute; so that, instead of this case being an authority for the plain-
tiff, from the form of expression used it must be regarded as sustaining
the view of the defendants.

The next case wherein the question is considered is Wells v. Com-
pany, 47 N. H. 24, and that is similar to Wells v. Burbank. There
was in Wells v. Company no dwelling-house, and the place was un-
organized ; and the court, citing Z%idd v. Smith and Wells v. Burbank,
hold that it was not necessary to post a notice of the sale in the place
where the lands lie. When this case was previously before the court,
upon the authority of the cases above referred to, without considering the
marked difference between those cases and the case then under consid-
eration, the court said that the jury having found that there was no
public place, it was not necessary that any notice should have been
posted. The court there treat the question as not an open one, but
there is a very strong intimation that there is doubt about the correct-
ness of those decisions, and they say if the question were a new one
their decision might be different.

Now when, as we have seen, the authorities upon which that decision
is based do not support it, and when, upon general principles and upon
the great weight of authority in other jurisdictions, it cannot be sus-
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tained, that decision ought not to be conclusive in the decision of the
questions now before us.

It is further said, that to reverse the former decision in this case
wounld unsettle many titles, and therefore, though it may not be cor-
rect, it should not now be changed. An examination, however, of the
records, shows that but very few, if any, titles depend on this question,
—s0 few that this position is entitled to but little consideration. En-
tertaining these views, I am of opinion that

The verdict should be set aside, and a new trial granted.

Rawp, J. This is a writ of entry to recover the grant of land called
Wentworth’s Location, and is the case reported in 52 N. H. 518. The
plaintiffs rely upon a tax sale of the land made on January 29, 1850.
It is conceded that no notice of the sale was posted in Wentworth’s
Location. The statute requiresthe advertisement of sale to be posted up
at some public place in the town where the lands lie. Rev. Stats., ch. 46,
sec. 7. The claim of the plaintiffs is, that for eight weeks preceding
the day of the sale there was no public place in the Location, and there-
fore it was impossible to comply with the requirement of the stafute.
They introduced testimony tending to show that, for two or three years
prior to and up to the time of the sale, there had been six families re-
siding in the easterly part of the Location, in small, ordinary dwelling-
houses, some made of logs and some of them framed,—two or
three upon the easterly side of the Magalloway river, and the resf
upon the westerly side; and that each of the settlers occupied a small
farm, or clearing, where his dwelling-house was located.

The case calls for a judicial interpretation of the expression ¢ public
place,” as it is used in the statute. The defendant contends that, as a
matter of law, there must have been a public place in the Location at the
time of the sale. The plaintiffs contend that the question is res adjudi-
cate in New Hampshire, and we are referred in their brief to the fol-
lowing authorities: Z%dd v. Smith, 3 N. H, 178; G+bson v. Bailey, 9
N. H. 175 ; Wells v. Burbank,17 N. H. 8398 ; Scammon v. Scammon, 28
N.H. 428 ; Russell v. Dyer, 40 N. H. 178—id., 48 N. H. 396 ; Wells v.
Company, 47 N. H. 256, 1 propose to examine these cases briefly in
their order.

Tidd v. Smith decides that a shoemaker’s shop in the town of Deer-
field, in the year 1820, was not a public place within the meaning of
“ An act for taxing the lands and buildings of non-residents.” The
case was judicially interpreted in Russell v. Dyer, 40 N. H. 187, as fol-
lows: “In Tidd v. Smith, 3 N. H. 178, the question arose what was a
public place within the meaning of the act for taxing non-resident lands,
which provided that notice of the sale should be posted for three weeks
in some public place in the town. The notice was posted in a house,
then and for some days afterward kept as a public inn, and from that
time used only as a shoemaker’s shop. It was there held that the ques-
tion, whether a particular place is to be considered a public place with-
in the meaning of the statute, is a question partly of fact and partly of
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law. The nature and situation of the places, and the uses to which
they are applied, are matters of fact to be settled by a jury. But when
these are settled, whether the place is to be considered a public place
within the intent of the statute is purely a question of law. And the
facts being of common knowledge to everybody, the court were of opin-
ion that a shoemalker’s shop, under the circumstances of that case,
could not be deemed a public place within the meaning of that statute.
The question then arose in the town of Deerfield, one of the oldest in-
corporated towns, having as early as 1800 a population of nearly 2,000,
and situated in a densely peopled portion of the state, and having in
1823, two years before this decision, two meeting-houses, eight taverns,
six stores, and two post-offices.”

GHbson v. Bailey was a writ of entry to recover a tract of land in
Unity. Th. tenants claimed by virtue of a tax sale, and, for the pur-
pose of showing that the sale was valid, they introduced a record of a
warrant for a town-meeting, and a return thereon, as follows : ¢ Unity,
March 11, 1823. We, the selectmen of Unity, certify that we have
posted up a true copy of the within warrant at the house of Francis
Chase, fifteen days previous to said meeting.”” The court held the re-
turn insufficient, because it did not show that the warrant was posted
at a public place; and also, that the return might be so amended as to
show ¢ that Francis Chase’s was a public place.” The case does nof
seem to be very important. It may have some bearing upon the ques-
tion whether or not, in case of doubt, an officer may be permitted to
select a public place.

The next case is Wells v. Burbank. This is a leading case, and a
very important one. It was trespass for breaking and entering the
plaintiff’s close in the township of Success. It was admitted that the
township was uninhabited. The court say,—“It is not necessary to
settle at this time what may be a public place within the meaning of
the statute. Practically, it is generally supposed to mean a tavern,
store, or other place where people are in the habit of resorting for the
transaction of business. Perhaps a meeting-house, open from week to
week for public worship, may come within the description. How we
might hold in this case, if there had been a dwelling-house within the
township, but no place more public, we have no occasion to inquire.
As there was no inhabitant, there could be no public place. Lex non
cogit ad impossibilia. The result is, not that the tax could not be col-
lected because no advertisement could be posted in a public place in
the township, but that it might be collected without such advertisement,
if the other notices required by the statute were duly given.”

I doubt the soundness of the doctrine advanced in the last paragraph
of the above quotation, and I do not see how it can be reconciled with
the doctrine of Russell v. Dyer, 40 N. H. 173 and 438 N. H. 896. Rus-
sell v. Dyer holds, that where the law points out a particular way in
which a man’s property may be sold to pay his debts, and it is impos-
sible to proceed in that way, the property cannot be sold. Wells v.
Burbank holds that where the law points out a particular way in which
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a man’s property may be sold for taxes, and it is impossible to proceed
in that way, the sale may be made in some other way. Can the two
cases stand side by side, and lean upon the same principle of law ?

“Tt is an old maxim of the law that every statute authority to divest
the title of one without his consent and transfer it to another must be
strictly pursued, or the title will not pass.”” Oleott v. Robinson, 20
Barb. 150 ; Grosvenor v. Little, T Greenl. 876 ; Mather v. Chapman, 6
Conn. 54 ; Mead v. Harvey, 2 N. H. 498 ; Libbey v. Copp, 3 N. H. 465
Davis v. Maynard, 9 Mass. 242 ;" Williams v. Amory, 14 Mass. 20 ;
Ronkendorf v. Taylor, 4 Pet. 849 ; Slater v. Mazwell, 6 Wall. 276;
Blackwell on Tax Titles 294 ; Williams v. Peyton’s Lessee, 4 Wheat. 78 ;
Thatcher v. Powell, 6 Wheat. 119 ; Jackson v. Shepard, T Cow. 88;
Morton v. Reeds, 6 Mo. 64.

In Wells v. Company, 47 N. H. 255, BArTLETT, J., comments as fol-
lows upon Wells v. Burbank and Russell v. Dyer :

“In Wells v. Burbank, 17 N. H. 894, it was decided that ¢it is not
necessary to post an advertisement of a sale for taxes in an unincorpo-
rated place, which is uninhabited ;’ and we do not understand the
authority of this case upon that point to have been shaken by any sub-
sequent decision. Russell v. Dyer, 42 N. H. 899. 'We do not now see
any sufficient reason for overruling the case in that particular. It can-
not, as in Ruseell v. Dyer, 40 N. H. 184, be presumed that the legisla-
ture did not intend to subject such an uninhabited place to the statutes
relative to taxation, since this and other similar places have for many
years been specially named in our statutes as objects of taxation, and
the taxation without the power of collection by sale would seem futile ;—
so that, upon a careful comparison of the objects and provisions of the
statutes in question here, with those considered in Russell v. Dyer, as well
as in reasons of public policy, we find sufficient grounds for a distinction
between the latter case and Wells v. Burbank. Under these circomstan-
ces, as the doctrine of Wells v. Burbank does not seem likely to work
any real practical injustice, and as it is probable that a very consider-
able number of titles to real estate acquired during the twenty years
since the decision in that case was made, and while it has been unques-
tioned by the court and undisturbed by legislation, may depend upon
the rule there laid down, we should deem it our duty under the law
not now to question its correctness.”

In regard to the above quotation,I wish to remark, in the first place,
that I do not find the ¢ sufficient grounds for a distinction” spoken of ;
and, in the second place, that it is quite clear that Wells v. Burbank
was not altogether satisfactory to the court that rendered the decision
in Wells v. Company. For one, I am willing that Wells v. Burbank
shonld stand, not because I think it is good law, but because it might
work mischief in disturbing titles to overrule it at the present time.
But I am unwilling to travel any further in that direction.

The case of Scammon v. Seammon, 28 N. H. 419, is one of the cases
cited by the plaintiffs in support of the proposition that the matter in
controversy here is res adjudicata. It does not seem to be an impor-
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tant case. It merely decides that when a warrant is returned to have
been posted at a house of public worship, this will be prima facie taken
to be a public place, and the party who objects will be bound to show
the grounds of his objection.

The distinction between the present case, and the cases of Wells v.
Burbank and Wells v. Company, is broad and clear. In both of those
cases the question was as to the necessity of posting up advertisements
in places entirely uninhabited. In the present case, the question is as
to the necessity of posting up an advertisement in a place where there
are six inhabited dwelling-houses. The very point to be decided now
was expressly left open in Wells v. Burbank. The court say,—¢How
we might hold in this case if there had been o dwelling-house in the town-
ship, but no place more public, we have no occasion to inquire.”

It is not easy to see how a purchaser at a tax sale could infer from
Wells v. Burbank that the court would regard as unimportant a failure
to post an advertisement in the place where the lands to be sold lay, if
there were six inhabited dwelling-houses there.

There is also a very significant passage in Russell v. Dyer, 43 N. H.
397, which ought not to be overlooked. ¢ Three different views pre-
sent themselves to the court. It might be held that nothing conld be
regarded as a public place except certain places and buildings designed
for public use, as houses of public worship, taverns, post-offices, and
stores, which might be regarded as in law public, because of their pub-
lic use. Another view might regard any place open to public observa-
tion, and likely to attract public notice, as public, so that every door on
‘Washington street or Broadway would be a public place, and all of them
equally entitled to be regarded as the most public places in the city where
they are. Another view which was adopted by the court was, that public
place is a relative term, applying to different objects and situations accord-
ing to the condition and character of the town or place which formed the
point of inquiry ; and, in judging what was to be deemed a public place,
regard must be had to the question whether such place is, from situa-

tion, circumstances, and use, one of the places where the inhabitants’

and others most frequently met, or resorted, or had occasion to be, so
that a notice posted there would, for that reason, be likely to meet pub-
lic view and attract observation. * * It may be observed, that upon
either of the last views it is hardly possible to conceive any inhabited
place which would not have more than one public place.”

It seems, then, that the precise question involved in this controversy,
instead of having been adjudged heretofore in accordance with the
claim of the plaintiffs, was declared to be an open question in 1845,
when Wells v. Burbank was decided ; and in 1861, when Russell v. Dyer
was decided, the court settled the true definition of a ¢ public place,” if
it had not been previously settled, and announced that, according to
that definition, it would hardly be ¢ possible to conceive any inhabited
place which would not have more than one public place.”

We come now to the opinion which has already been rendered in this
case. The court say,—*“If the whole question what constitutes a
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public place for the purpose of notice were a new one, there might
be good reason to give it a more careful examination than it has yef
received in this state, and to consider whether the true construction
of the statute is not that notice should be posted in the town, inhab-
ited or uninhabited, travelled or untravelled ; whether the notice should
not be posted in one of the most public places, in a place as public as
any, or in a place where it would be as likely to be seen as in any;
whether the word ¢ public,” used to describe a place of notice, is arbi-
trary and technical, or whether it requires that notice should not be
posted at a place in the town where it would be materially less likely
to be seen by such persons as might happen to be in or to go into the
town, than at some other place in the same town ; whether the statute
does not imperatively require notice to be posted in the town, and
whether the chief object of the word ¢ public” was not to prevent an
intentional or negligent concealment of the notice, by posting it at a
place not public as compared with other places in the town ; whether
the word means -anything more than a place relatively and compara-
tively publie, and, at all events, not essentially and peculiarly less pub-
lic than other places in the same town, if there is no place of common
resort. Very strong reasons might be given for such a construe-
tion.”

The above argumentative statement is very clear and convincing ;
and I think it is in accordance with the definition of a ¢ public place”
previously adopted in Russell v. Dyer. But the court go on to say,—
“ But the general question is not an open one ( Wells v. Company, 47
N. H. 285, 256) ; and the manner in which the settled construection
was applied at the trial of this case the defendaunt cannot complain of.
If the construction given to the statute from 1825 (Z%dd v. Smith, 3 N.
H. 178) to the present time is erroneous, the introduction of the true
.construction, and the retrospective application of it, might now unsettle
titles and disturb vested rights that have grown out of the established
construction.”  To this I cannot assent; and I have already examined
the cases referred to, and stated the reasons why I think the precise
question in this case is still an open one, unless we are to be bound by
the decision already rendered in the case. There was a motion for a
rehearing, and the entry upon the clerk’s docket is as follows: “ Mo-
tion to bring forward for rehearing not granted, upon the understand-
ing between the parties and the suggestion of the court that all ques-
tions as to notice might be raised on another trial.” I think it is plain,
from this entry, that the court desired to give the matter of notice a
further examination. It seems to be equivalent to an entry granting a
rehearing upon the question of notice.

Ousming, C. J. The main question in this case, which is as to the
meaning of the term pubdlic place in the statute, appears to me not to be
attended with much difficuity.

The cases which have been cited by the industry of counsel are
Tidd v. Smith, 3 N. H. 178, Wells v. Burbank, 17T N. H. 893, Russell
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v. Dyer, 40 N. H. 178, Scammon v. Scammon, 28 N. H. 428, Gbson v.
Bailey, 9 N. H. 175, Wells v. Company, 47 N. H. 265, and Russell v.
Dyer, 48 N. H. 396. )

The exact point of this case has not, I think, been decided in either
of the cases cited, but I think the fair result of the reasoning in those
cases is the conclusion reached by my brother STaNLEY.

In Wells v. Burbank, the town of Success, where the lands in dis-
pute lay, had no inhabitants, and the déctum of Parker, C. J., was
carefully qualified by him with the remark, ¢ How we might hold in
this case if there had been a dwelling-house within the township, but no
place more public, we have no occasion to inquire.” This remark, I
think, makes the dictum, which was not the point actually decided, en-
tirely inapplicable to the principal case.

I do not think, either, that the maxim lex non cogit ad impossibilia is
rightly applied. It.does not appear to me that a tax is a debt of any
higher obligation than any other honest debt; and I can see no reason
why the requirements of the statute should not be as rigorously fulfilled
in appropriating a man’s property to the payment of a tax, as in appro-
priating it to the payment of a debt. There is no prineiple which I
can find, in morals or justice, by which the state is bound to any more
rigorous observance of its laws in enforcing the payment of other hon-
est debts, than in enforcing the payment of its own claims.

In Russell v. Dyer, twice before the court, while the remarks of the
learned judges’ arguendo tend very strongly to show that they would
have held that there was a public place in Wentworth’s Location—the
land now in dispute—it was in fact held that the officer’s return, that
there was but one public place in Nash & Sawyer’s Location, was con-
clusive on that point ; and the statute requiring that the advertisement
should be posted in two public places, it was impossible to comply with
the law, and therefore the levy was void.

The impossible thing, to which the law compelled no one, was the
collection of the debt out of that property, just as,in Wells v. Burbank,
it would seem that the impossible thing ought to have been the collec-
tion of the tax. It appears to me that Russell v. Dyer substantially
overrules the dictum in Wells v. Burbank, although a distinetion, which
I think is without a difference, has been taken between the collection
of a tax and of a debt.

The question in regard to the proper parties does not necessarily
arise in this case, and it is not necessary to form or express any opinion
upon it.

After the foregoing opinions were delivered, Ray, Drew, and Jor-
dan, with whom were Geo. A. Bingham and Sargent § Chase, in be-
half of the plaintiffs, moved for a rehearing, and argued in support of
_ the motion, as follows :

It was conceded that no notice of the sale was posted in -the Loca-
tion.
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The plaintiffs’ testimony tended to show that there was no public
place in said Location, either before, or during the eight weeks before,
January 29, 1850, the day it was sold. Six families resided in the
easterly part thereof for two or three years preceding the day of sale,
in small log or framed houses,—two or three on the easterly side of the
Magalloway river, and the rest upon the westerly side. Each settler’s
dwelling-house was located on a small farm or clearing.

There had never been any church, meeting-house, school-house, hotel,
office, mechanic-shop, store, sign-post, guide-post, board or box by the
wayside, no public highway or bridge, or any other place, except said
dwelling-houses, at which a notice of said sale might have been posted.
No person had ever known a notice or advertisement of any kind to be
posted in the Location before said sale.

Upon the question now before the court, the above statement must
be taken o be true, because the jury, under the instructions given by
the presiding judge, returned a verdict in the plaintiffs’ favor. What-
ever the plaintiffs’ testimony tended to prove after verdiet in our
favor, must be taken as being proved.

The question then arises, whether or not, as matter of law, the court
ought to have instructed the jury that it was absolutely necessary for
the sheriff, at the time named, to post a notice of this sale at some
dwelling-house on the Location, as the defendant requested ;—or, in
other words, Ought the court to have ordered a nonsuit or verdict for
the defendant? The solution of this inquiry depends upon whether if
is a question of law merely, on the one hand, or a question of fact
merely, or a mixed question of law and fact, on the other. If the lat-
ter, the case was properly sentto the jury. In the language of Dom, J.,
in Cahoon v. Coe, 52 N. H. 526, ¢ The manner in which fhe settled
construction was applied at the trial of this case the defendant cannot
complain of.” The whole matter is narrowed down to a single point,
namely, whether or not, as a matter of law, a mere private dwelling-
house is prima facie and necessarily always a public place, where there
is no place more public. We deny that such is the law. The statute
required the advertisement to be posted, not necessarily in the town
where the lands were situated, but only to be posted there in the event
such tewn contained a public place. This is the true interpretation.
This gives the proper and legitimate effect to all the clauses which the
section referred to contains. Rev. Stats., ch. 46, sec. 7. Such con-
struction has obtained among our best lawyers and most cminent
judges ever since the existence of the statute. More especially has
this opinion prevailed among the bar and judiciary resident in the
counties of Cods, Carroll, and Grafton, where the question now pre-
sented could only arise. Tn the other sections of the state, which have
long been settled and thickly populated, no difficulty has ever arisen
in regard to the term ¢ public place.”

This question involves the construction of a statute which was in-
tended to apply at large throughout the entire state, and the duty of
the courtis, not to encroach upon the province of the legislature, but, in
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the light of common-sense, good conscience, and legal reason, to en-
deavor to ascertain what the legislature meant when they used the
phrase ¢ public place.”” We deny that by any fair or reasonable con-
struction of the statute it can be inferred that the legislature meant to
include a private dwelling-house when they used the term ¢ public
place ” in the statute. The defendant’s counsel lay excessive stress
upon the clause of the statute requiring the advertisement to be posted
in the town where the land lies. They ignore altogether the words
public place. That phrase is clearly one of limitation. The legisla-
ture intended that the notice should be posted in a public place, just as
much as they intended it should be posted in the town. The most nat-
ural and genuine way of construing a statute is to construe one part by
another part of the same statute, so that, if possible, no sentence,
clause, or word shall be treated as superfluous, void, or insignificant,
especially where the two clauses are parts of the same section insepara-
bly connected with and necessarily dependent on each other. Black-
well on Tax Titles 610; ¢b., 56, and authorities cited. This doctrine
is elementary, and needs no citation of authorities.

¢« It is safer,” says Mr. Justice AsHURST, * to adopt what the legis-
lature have actually said, than to suppose what they meant to say.”
Jones v. Smart, 1 Term R. 61; Hardin v. Owings, 1 Bibb. (Ky.) 214 ;
Briggs v. Georgia, 15 Vt. T2.

The phrase public place is entitled to greater weight, as found in this
section of the statute, than that portion of the statute referring to the
towns wherein the lands lie. Had the legislature intended that a no-
tice should be posted in the town anyway, the words public place
would have been omitted.

The maxim expressio unius est exclusio altertus applies here in refer-
ence to the term public place. Words are to be understood acecording
to the most known and popular use of them, unless there is something
in the statute to restrain their operation. Were it possible to conceive
of any technical sense in which these words might be used, that sense
favors the plaintiffs’ view instead of the defendant’s. Construe this
phirage either liberally or strictly, and its meaning is clear and certain.
There is no doubt about the popular or the legal sense in which these
words are, and always have been, used and understood.

What is a public place ? See definitions. ¢ Public ”—Worcester’s
Dictionary ;—¢ Public ”—Webster’s Dictionary ;—+ Public ”—2 Bou-
vier’s Law Dictionary.

A distinction has been made between the terms public and general ;
they are sometimes used as synonymous. The former term is applied
strictly to that which concerns all the citizens and every member of
the state, while the latter includes a lesser, though still a Iarge, portion
of the community. 1 Gr. Ev., sec. 128.

“ Place”—Webster’s Dictionary. This word in the statute under
consideration has a more limited signification than town, because it re-
fers to some point within a town. DBut the place intended must be a
public place, as contradistinguished from a private place: ¢ Place of




582 CAHOON ». COE.

business ; ’—2 Bouv. Law Dic. ;—“ Public place ’— Conunonwealth v.
Feazle, 8 Grat. (Va.) 585 ; Commonwealth v. Vandine, 6 Grat. 589 ; 18
Ala. (N. 8.) 4156 ; 12 Grat. 492.

The word public, as used in our statutes, has a well defined and
well understood meaning, its legal and popular sense being oue
and the same thing exactly, and stands opposed to—contradistin-
guished from—the word private: as, public service—private service;
public sale (auction)—private sale; public house—private house;
public act—private act; public road—private road; public place—
private place. .

‘What is the law of New Hampshire as to public place? 7idd v.
Smith, 8 N. H. 178, tried February, 1824, decided February, 1828, Tax
sale, March, 1820 (Rockingham county). Advertisement posted Jan-
nary 11, 1820, at the dwelling-house of Jesse Bean, who commenced
keeping tavern in his house, July, 1819. On January 18, 1820, Bean
ceased to keep tavern, but for several months carried on his business
of a shoemaker in the room where the advertisement was posted ; and
there was evidence that many persons resorted to and frequented said
house for several weeks after Bean ceased to keep tavern. The court
instructed the jury that Bean’s house could not be considered a public
house after January 18, 1820, and that the sale was void. The supe-
rior court consisted of Rrcmarpson, C. J., GREEN and Harris, JJ. - The
contention before the superior court was, that it ought to have been left
to the jury to say whether the place where the advertisement remained
was a public place or not. The court remarked (page 180),~—¢ It is
a matter of no inconsiderable importance that it should be settled what
is to be understood by the words public place in our statutes, for they are
words of frequent oceurrence there ’—eiting various instances. After
citing the various instances where the words public place are used in
the statute, the court proceed to say,—“In all these instances the
words public place were intended, we imagine, to express the same thing,
and they must have been very generally understood by everybody in the
same sense ; for we do not recollect that any question has ever before
this time been raised upon the subject.”

“The general understanding of community on a question of this na-
ture is entitled to much respect, and it is believed this nnderstanding has
viewed as ¢public places’ houses of public worship, inns, and perhaps,
in some places, shops where goods are retailed. We are not aware
that a mechanic’s shop has ever been considered a public place any-
where.”

Cambridge v. Chandler, 6 N, H. 271, tried May, 1830, decided July
18383, Tax sale, January 22, 1824 (Cods county). If appeared that
the interest of the delinquent proprietors was advertised for sale in
Cambridge, by putting an advertisement upon a board which was fixed
in the sand by the side of Androscoggin river. There was no settle-
ment nor inhabitant in Cambridge at that time. Hunters used to pass
up and down the river. There was a public highway laid out through
Cambridge, leading from Errol to the state of Maine, as early as the
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year 1812, which has been travelled ever since. Joel Parker and Jere-
miah Smith were counsel for the defendant : Joseph Bell, for the plain-
tiff. The defendant’s counsel, in their brief (page 279), say, in answer
to the objection that an advertisement was not posted up in a public
place in Cambridge, ““that there was no public place within the meaning
of the statute in the town of Cambridge —citing Tidd v. Smith. ¢ It
was therefore unnecessary to post an advertisement there. ZLex non
cogit ad impossibilia.”

Cordigan v. Page, 6 N. H. 182, decided July, 1838. Tax sale, Janu-
ary 21, 18238 (Grafton county). Land in dispute was in Alexandria.
Ricmarpsow, C. J. (page 190), says,— As soon as it is understood to
be seftled that there must be a return stating the time when the war-
rant was posted up, and the place where, which must appear to he a
public place, the returns will be at once correct in these particulars,”
&e.
GHibson v. Bailey, 9 N. H. 168 (Sullivan county), decided July term,
1838. ¢ Bale for taxes of land in Unity, December 20, 1823. The de-
fendants offered in evidence a warrant for town-meeting to be held in
March, 1828, with a return thereon signed by the selectmen of Unity:
“that we have posted up a true copy of the within warrant at the house
of Francis Chase, fifteen days previous to said meeting.”” Upon a mo-
tion to amend the collector’s return, or sale, the defendants offered the
affidavit of Thirston, the collector, made November 7, 1887, setting
forth that he posted up the original notification on the day of its date
(Sept. 26, 1823) at Francis Chase’s tavern in Unity, &e. Parxer, C.
J. (page 175), says,—* The return of the posting up of the warrant for
the town-meeting is insufficient. It does not state when it was posted
up ; nor does it show that it was posted at a public place ; ”’—see, also,
page 178.

Wells v. Burbank, 17 N. H. 898, decided August, 1845 (Coos
county). Tax sale, January 4, 1842. <« It was admitted that the town-
ship was uninhabited, and was mostly a wilderness, but there was some
cleared land occupied as a pasture, and a dam across the stream to raise
the water for the convenience of floating timber. The plaintiff offered
in evidence, from the clerk’s office, a copy of the advertisement, with
the certificate of one Isaac Hager that he posted the same in Success on
a white pine tree near a dam, as public a place as any in the town-
ship, stating the dates of posting up and taking down the same. The
defendants objected to the validity of the tax sale for several reasons,
which are stated in ihe arguments of their counsel”—pp. 895, 896.
Bellows, for the defendant, argued that the statute required notice of
the sale to be posted in the towns where the land lay, and says further
as follows: ¢ The defendants offered to show that no notice was posted
in Suvccess. If such posting was necessary, the evidence was improper-
1y rejected ’—pp. 398, 399. Wells, Young, and Perley, arguing for
the plaintiff (p. 402), say,— It was unnecessary to advertise in Suc-
cess, there being neither inhabitants nor public place there. In Cam-
bridge v. Chandler, 6 N. H, 271, it was yielded by counsel and court
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that when there was no public place in a town, the posting of an adver-
tisement there was unnecessary ”—citing 7%dd v. Smith. PaArxer, C.
J. (p. 411), says,— The eighth exception must be overruled. It is
not necessary to settle at this time what may be a public place within
the meaning of the statute. Practically, it is generally supposed to
mean a tavern, store, or other place where people are in the habit of
resorting for the transaction of business. Perhaps a meeting-house,
open from week to week for public worship, may come within the de-
scription. How we might hold in this case if there had been a dwell-
ing-house within the township, but no place more public, we have no
occasion to inquire. As there was no inhabitant, there could be no
public place. Lex non cogit ad impossibilia. The result is not that
the tax could not be collected becanse no advertisement could be post-
ed in a public place in the township, but that it might be collected
without such advertisement if the other notices required by the statute
were duly given. The evidence on this point was therefore imma-
terial.”

Baker v. Shepherd, 24 N. H. 208, decided December, 1851 (Grafton
county). Warrants for a town-meeting were posted at the town-house
and at the stage office of J. . Thompson in Holderness. In one of
the returns this was further described as being a public place. This
stage office was a shoemaker’s shop,and a place where stages called to
take and leave passengers and parcels. Bmin, J. (p. 212), says,—
“ It has never been held, that we are aware, that a stage office like that
described in this case is a public place within the meaning of the stat-
ute regulating town-meetings, nor is it necessary now to decide it. The
case fails to furnish the proper materials for such a decision, since a
place may be justly deemed a public place in one town which would
have no claims to that character if the question arose in a greater
place of population and business.” In this case he clearly recog-
nizes the idea that what is a public place in small towns is a question
of fact and not of law, to be determined by the jury under proper in-
structions.

Seammon v. Scammon, 28 N. H. 419 (Rockingham county), decided
July, 1854. Tax assessed in 1849. The return on the warrant showed
that the copies were posted at the Baptist meeting-house, and without
stating that said Baptist meeting-house was a public place. And the
plaintiff objected that it did not appear that said warrant was posted at
a public place. BurL, J. (p. 428), says,— The first objection to the
tax under which the defendants justify is, that the warrant for the
town-meeting was not posted in a public place. It is returned to have
been posted at the Baptist meeting-house. It is said such a meet-
ing-house is not necessarily a public place, and this is true; but we
understand it to have been settled here that houses of public worship
are ordinarily and prima facie to be regarded as public places. There
are but few towns in the state where there are to be found any places
of more public character than meeting-houses; and our impression is,
that so extensively has the idea prevailed that meeting-houses are to be
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regarded as public places, that it has hardly ever been deemed neces-
sary to add to a return that a notice had been posted at a meeting-
house, the further fact that it was a public place, as perhaps it is most
judicious to do; and it might now be attended with mischievous conse-
quences to hold all such returns defective. Where a warrant, then, is
returned to have been posted at a house of public worship, it will be
prima facie taken to be a public place, and the party who objects that
from the character of the town or of the house it is not properly to be
so considered, is bound to show the grounds of his objection.”

Russell v. Dyer, 40 N. H. 178, decided January term, 1860 (Cods
county). The sale of the equity of redemption was made June 12,
1848. Nash & Sawyer’s Location was inhabited, Crawford’s Pur-
chase uninhabited. But one notice of the sale of the equity was post-
ed in Nash & Sawyer’s Location, and none in Crawford’s Purchase,
—there being but one public place in the former and none in the latter.
The plaintiff objected that the sale of the right to redeem passed no title
to Dyer. In the above case (pp. 186 and 187), the court consider the
meaning of the phrase ¢ the most public places,” and declare that “the
intention of the statute which requires notices to be posted is obviously
to give publicity to the sale and to invite purchasers’ (pp. 187, 188).

Same case reheard, 43 N. H. 896. SarennT, J., delivering the opin-
ion, says,— The same judges only who made the decision are now
qualified to act in the case.” The views of the court in the case, as re-
ported in 40 N. H., are reéffirmed (pp. 397, 898).

The following remark by SarGeNT, J., is obiter dictum : It may be
observed that upon either of the last views, it is hardly possible to con-
ceive any inhabited place which would not have more than one public
place” (p. 898). No such case as ours was before the court. We are
surprised to see this remark quoted as an authority.” In comment-
ing on Wells v. Burbank, Judge SARGENT remarks that the cases
are not the same. “The law relating to sales of land for taxes
was not necessarily the rule for levies on execution, and the court nof
being bound by that case as authority, decided, upon the convictions of
their own minds, upon the case before them” (p. 899). Wells v.
Company, 47 N. H. 285, decided December, 1866 (CoGs county).
George P. Meserve, sheriff, sold Sargent’s Purchase, January 10, 1843.
Posted notice in Sargent’s Purchase on spruce tree in woods, which
was not an inhabited place. It also appeared that the notices posted
up by the sheriff in Sargent’s Purchase were taken down by him
November 4, 1842 (pp. 246, 247, 248), two months and upwards before
the sale. The plaintiffs objected that the notice was not posted in the
most public place on said Purchase (p. 249).

Barruerr, J. (p. 265), says,— Sargent’s purchase, though uninhab-
ited, might properly be taxed [citing Wells v. Burbank and Russell v.
Dyer, Laws 1831, p. 26, Laws 1805, p. 4487, and was made liable to a
tax by the legislature.” Laws November, 1840, p. 178, ¢ In Wells v.
Burbank, 17 N. H. 894, it was decided that it is nob necessary to post
an advertisement of a sale for taxes in an unincorporated place which
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is uninhabited.” ¢“ And we do not understand the authority of this
case to have been shaken by any subsequent decisions.” ¢ We do not
now see any sufficient reason for overruling the case in that particular. It
cannot, as in Russell v. Dyer,40 N. H. 184, be presumed that the legisla-
ture did not intend to subject such an uninhabited place to the statntes
relative to taxation, since this and other similar places have been spe-
cially named in our statutes as objects of taxation, and the taxation
without the power of collection by sale would seem futile;—so that,
upon a careful comparison of the objects and provisions of the statutes
in question here, with those considered in Russell v. Dyer, as well as
in reasons of public policy, we find sufficient ground for a distinction
between the latter case and Wells v. Burbank. * 0% We must
therefore regard the authority of that case as decisive here. If, there-
fore, Sargent’s Purchase was uninhabited, it was unnecessary to post
any notice in its limits” (pp. 255, 256).

Cahoon v. Coe, 52 N, H. 518 tried February 7, 1871, declded De-
cember, 1872 (Cobs county). Tax sale, January 29 1850 This case
was fully argued at the Haverhill law term, in December, 1871, Sev-
eral briefs were furnished on each side. The court delivered an opin-
ion at the Lancaster law term, July, 1872, overruling all the objections
to the plaintiffs’ title except the ninth—52 N. H. 521—and invited
further argument upon that point. The case was continued to the
December law term, 1872. Additional briefs were furnished, and, at
said law term, oral arguments were made touching said ninth objec-
tion, and that also was then overrnled. At the Colebrook trial term,
February, 1878, judgment was rendered on the verdict. The defend-
ant immediately commenced an action of review, which was entered at
the trial term, August, 1873, and continued. At the law term, Decem-
ber, 1873, the defendant’s counsel moved for a rehearing. The court
gave them leave to renew their exceptions in regard to the lack of
posting an advertisement on the Location. (See 52 N. H. 522.) The
cause was tried at Colebrook, February term, 1874, before Isasc W.
SmitH, J., and the verdict was again in the plaintiffs’ favor. In the
meantime the court caused their unanimous opinion to be published in
the fifty-second volume of our reports. The plaintiffs’ counsel and the
court were ready to hear the case again at the law term, June, 1874.
The defendant and his counsel then sought a continuance, and the con-
tinuance was granted, which brought the case here. Thronghout these
entire proceedings, after the opinion was delivered, no sunggestion was
made by any member of the court that they were not unanimous in
their decision, or were not completely satisfied with the result to which
they had arrived. The court then consisted of SarerxT, C. J., FoSTER,
Hissirp, DoE, JEREMIAE SMITH, JJ., while Lapp, J., did not sit, be-
cause hie had been counsel for the plaintiffs, and advised the bringing
of the suit. The counsel who begun the action fully relied on what
they deemed to be the settled law of New Hampshire ever since the
decision was made in 7T%dd v. Smith, and on the opinions of such emi-
nent jurists as the late Chief Justices JoEL PARKER, ANDREW .
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‘Woops, and Henry A. Berrows, which appear in Mr. Bingham’s
brief. We have also a right to quote the legal opinion of the late Hon.
JouN S. WELLs in our favor, because it appeared, on the last trial of
this case before the jury, that Charles Bellows, Bsq., upon his advising

-that the posting of a notice upon Wentworth’s Location, under the cir-

cumstances of this sale, was unnecessary, and that the same was other-
wise correct, paid the sum of $1,600 for the demanded premises when
he took the conveyance from John Bellows. See Bellows v. Parsons,
13 N. H. 256, and authorities there cited upon the doctrine of stare de-
cisis.

There is not an aunthority in the New Hampshire reports to sustain
the view taken by the defendant on this question. Only a single dictum
can be found giving the defendant’s view the slightest countenance or
support (43 N. H. 397), and that is in a case where the facts were en-
tirely different, as well as the statute by which it was governed, as has
been decided by the highest court in New Hampshire (47 N. H. 255).
In view of the uniform course of judicial decision, of the opinions of
our ablest lawyers, and of the nearly uniform practice of sheriffs touch-
ing this subject for nearly half a century, the conclusion is irresistible,
as it seems to us, that our construction of the statute is the true one.
Had it not been so considered, the legislature would have provided
for the posting of a notice in every inhabited town or place, irrespec-
tive of the fact whether there was any public place within its limits or
not.

It is just as wrong for the court to apply the doctrine of Zex non
cogit ad tmpossibilia to an uninhabited town, as to a town which has no
public place, in the popular or legislative sense, although inhabited.
The doctrine has never obtained within this state that the court would
apply any more rigid, stringent, or different rules of construction to the
statutes under which real estate is sold for taxes, than to other statutes
concerning other subjects. A substantial compliance with the provi-
sions of the statute is all that has ever been required. Cass v. Bellows,
31 N. H. 501, is a strong case, and is in point in regard to publishing
notice of sale “three weeks successively,” under Rev. Stats., ch. 46,
sec. 6. Chandler v. Spear, 22 Vt..888, 408 ; Bachelor v. Bachelor, 1
Mass. 256 ; Spear v. Ditty, 8 Vt. 419 ; Brown v. Hutchinson, 11 Vt.
569 ; Bellows v. Elliot, 12 Vt. 569, 574, 575; Shaw v. Orr, 80 Towa
369 ; Ives v. Lynn, T Conn. 507; Pickett v. Allen, 10 Conn. 155;
Lackawana Iron Co. v. Fales, 55 Pa. St. 90; Cuitle v. Brockway, 24
Pa. St. 125. It would be going no further to hold in this case
that it was unnecessary to post a notice on the Location, than the
court has repeatedly gone in holding that a warrant in the case of un-
incorporated places is a list under Rev. Stats., ch. 47, secs. 8 and 4, and
ch. 46, secs. 2 and 8—Wells v. Burbank, 1T N. H. 393, 407, 408,
Wells v. Company, 47 N. H. 235, 266, Homer v. Cilley, 14 N. H. 85,
100; or that a tax sale, made after the refurn day of the warrant, is valid
—Smith v. Messer, 17 N. H. 420, 431, Cahoon v. Coe, 52 N. H. 525, and
authorities cited. A tax title is just as meritorious, and ought to be
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treated as fairly by the court, as that of a land speculator going about
the country and buying up a fragment of the original title for little or
nothing, years after the land has been abandoned by the original pro-
prietors. Jagquith v. Putney, 48 N, H. 188, 141.

It is absurd for the defendant’s counsel to contend that the owners
of Wentworth’s Liocation did not have abundant constructive notice of
the sale. They well knew it was liable for a state tax annually ; that
such tax was invariably committed to the sheriff of Cobs county for
collection ; that if not previously paid, a copy of the list, &ec., wounld be
on file from the eighth day of the June session of the general court un-
til the first day of September ; that the land would then be advertised
in the state paper at Concord and in the county paper, and also at a
public place at the county seat. It is conjectural merely, that a notice
of this sale posted on the Location wounld have been of the slightest
consequence, by way of inducing anybody to pay the tax for which the
land was sold.

The suggestion has been made, that the court below erred in submit-
ting the case to the jury instead of granting the defendant’s motion for
a nonsuit, on the ground that the facts were not in dispute; that they
were substantially agreed upon by both parties ; and therefore that the
only matters to be settled were questions of law, which were for the
court to determine instead of the jury. What facts were in dispute ?
‘What facts were agreed on? The defendant asserted that there was
a public place in Wentworth’s Location. The plaintiffs denied it. That
issue was submitted to the jury upon the evidence adduced by both
sides.

The only fact agreed on, or about which there was no contention, was
the existence of five or six private dwelling-houses in that township. 1t
is too clear for argument, that a mere private dwelling-honse is not
generally a public place. Some dwelling-houses, by reason of the uses
to which they are devoted, may become public places. In a given case
where this issue is made respecting a dwelling-house, one party affirm-
ing that it is a public place and the other party denying it, the question
must, from the necessity of the case, be referred to the jury, under
proper instructions. It is elementary, that ¢ to balance evidence, weigh
probabilities, determine the credibility of witnesses, and draw infer-
ences and conclusions from facts proved [or admitted, it does nob
matter which], belongs to the jury.” Pray v. Burbank, 11 N. H. 290,
It is nsurping the constitutional functions of the jury for the court to
undertake to draw the inference that any of the dwelling-houses on
‘Wentworth’s Location was a public place, when that fact was denied;
and no public use of such dwelling was shown, as both verdicts in this
cause have established. Now will this court assume the fact of the ex-
istence of a public place there, merely from the existence of the other
fact that there were private dwelling-houses in the town, when two
juries, upon full, fair, and satisfactory trials, have found there was no
such thing? Bear in mind, that if the matter is proper to be submit-
ted to the jury at all, no fault is found with the instructions given.
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We quote the language of Judge Hunr in RB. R. Co. v. Stout,
‘Wall. 637, touching the province of the jury in a case of negligence X
leged against the corporation, where the facts were conceded, and the
only contention was as to the deduction to be drawn therefrom~—
whether such deduction should be made by the court or be found by
the jury. “ Upon the facts proven in such cases, it is a matter of judg-
ment and discretion, of sound inference, what is the dedunction to be
drawn from the undisputed facts. Certain facts we may presume to
be clearly established, from which one sensible, impartial man would
infer that negligence existed ; another man, equally impartial, would
infer that there was no negligence. Tt is this class of cases, and those
akin to it, that the law commits to the decision of a jury. Itis as-
sumed that twelve men know more of common aflairs of life than does
one man ; that they can draw wiser and safer conclusions from admit-
ted facts, thus occurring, than can a single judge.”

The recent case of Sherwood v. Insurance Co., decided in the New
York court of appeals May 80, 1876, found iu the Law and Equity Re-
porter for July 12, 1876, page 51, is directly in point. The court say,—
“ Where facts depend either upon conflicting evidence, or upon infer-
ences to be drawn from the facts proved, it is always a question for the
jury and not for the court.”

What is or is not a public place, other than inns, meeting-houses,
post-offices, railway stations, and the like, is as much matter of fact to
be found by the jury under instructions, as the question of the abandon-
ment of real or personal property—dJones v. Lumber Co., 31 N. H. 881 ;
or the character of one’s possession—Adlbin v. Lord, 839 N. H. 196; or
an agent’s authorify to make an admission against his principal-— Wen-
dell v. Abbott, 45 N. H. 841; or whether beating a horse for a long
time one afternoon, with oceasional interruptions, constitutes one or
several offences—>State v. Avery, 44 N. H. 392; or whethor a party
against whom an estoppel is set up has given reasonable notice of his
claim— Odlin v. Glove, 41 N. H. 465 ; or the inferences, if any, to be
drawn from the fact that a party does not testify— Carter v. Beals, 44
N. H. 408; or to whom or what a written instrument relates, where
there is a latent ambiguity—Bartlett v. Nottingham, 8 N, H. 800; or
whether a highway is obstructed, insufficient, or ou$ of repair—Mor.
Dig., p. 411, sec. 841—ib., p. 414, secs. 401 and 405; or reasonable
time or place; or reasonable cause to believe a man guilty, or to be-
lieve a dog vicious; or reasonable care, diligence, or skill, in bailments
and other cases. Opinion of Dos, J., in Aldrick v. Wright, 53 N. H.
419, 420, and a multitude of New Hampshire cases cited by him.

The court is generally unwilling and declines to draw inferences and
conclusions from circumstances proved, and thereby determine contro-
verted questions of fact, because such things are not among the ordi-
nary duties of the court. Jven the assent or request of the parties in
a case agreed does not impose upon the court any such duty. Pray v.
Burbank, before cited; Woodman v. Eastman, 10 N. H. 859. In the
case of an inn, meeting-house, post-office, or railroad station, which, by
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mon consent, are prima facie considered public places, the claim
at a particular one is a public place may be disputed, and then the
uestion must be determined upon the balance of probabilities. Who
shall do this,—the court, or the jury ? Manifestly the jury, under proper
instructions, just as was done in this very cause.

This action. has been pending nearly six years. At large expense it
has been twice tried by the jury, resulting both times in a verdict for
the plaintiffs. The instructions now under consideration, after full
argument and long deliberation by the former courf, consisting of five
judges, were held correct, none dissenting. Surely, no mere pride of
opinion will restrain this court from fully reconsidering its decision
upon 2 point supposed by us to have been so firmly settled the other
way as to be beyond the possibility of reversal, or from coming to a dif-
ferent conclusion, unless thoroughly satisfied that there was great,
gross, and fundamental error at the trial. It is for the interest of the
state that there be an end of litigation ; but it is of higher interest that
the end be justly reached.

W. & H. Heywood, in reply.

We might well submit the question now presented upon the author-
ity of the opinions already delivered in this case. But we desire again
to call the attention of the court to the opinion, as reported in 52 N.
H. 525, upon the point in the case that this court is now requested to
reconsider.

In the first place, it is assumed that the question here raised was
properly submitted to the jury, when in fact there was no question for
the jury whatever. There was no substantial difference in the evidence
of the plaintiffs and the defendant as fo the character, sitnation, and
uses of all the six or eight houses situated upon Wentworth’s Location
at the time of the sale in guestion, and then inhabited.

As is maintained in the opinion of StaNLEY, J., there was no ques-
tion for the jury, the fact being unquestioned as to the existence of
these dwellings in the place where the land offered for sale was situ-
ated ; and it is a question of law whether the statute required a notice
to be posted in the place where the land to be sold lies.

The position taken in the opinion in 62 N. H., that the ques-
tion here presented is not an open one, and that the term public
place has received a technical construction by the decisions in this
state, beginning with Z%dd v. Smith, 3 N. H. 178, and coming down to
Wells v. Company, 47 N. I. 285, is not sustained, and cannot be sus-
tained upon the authority of the decisions. In Tidd v. Smith the de-
cision of the court is, that in the town of Deerfield, in 1820, a shoe-
maker’s shop was not a public place for the purpose of posting an ad-
vertisement of a sale of non-resident lands for taxes. The facts were
undisputed that the place where the notice was posted was, during part
of the time which the statute requires the notice to be posted, a shoe-
maker’s shop, and the size and importance of the town of Deerfield, are
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unquestioned facts. And there is no question or suggestion made in
that case that there was any necessity for determining to what extent
- this shop was resorted to by the inhabitants of the vicinity, by a trial
by jury or otherwise ; but the question is there squarely decided to be a
question of law for the decision of the court, and not one of fact for
the decision of a jury. And that case gives no support to the position
that a notice is not required to be posted in a place where there are
none of the places of resort ordinarily termed public places. The case
of Wells v. Burbank, 17 N. H. 893, certainly does not sustain the posi-
tion, as Chief Justice PARXER expressly says, that the court do not in-
tend to settle the legal construction of the term ¢ public place within
the meaning of the statute, or how the court might hold if there had
been a dwelling-house within the township, and no place more public ;
but, as there were no inhabitants in the township, there could be no
public place, and the maxim lez non cogit ad impossibilie is applied.
Allowing to this case the full force of a binding decision, it points di-
rectly opposite to the course attempted to be given it in the opinion
now under consideration by the plaintiffs’ counsel.

We have always been aware of the fact that this portion of Judge
PARKER'S opinion may well be treated as a dictum of the judge who de-
livered the opinion, as is maintained by Judge SranpEy, and that it is
a very questionable interpretation of this statute, which contains the
positive provision that the notice shall be posted in the place where the
land lies. Rev. Stats., ch. 47, sec. 5. But, when it is considered that
the sale of Success, then in question, was made in January, 1842 ; that
Success was then an uninhabited wilderness, which could only be
reached during the eight weeks prior to the sale by a tramp of several
miles on snow-shoes,—that case has no application to the one at bar.
And the case of Wells v. Company, 47 N. H. 235, which follows the
decision of Wells v. Burbank in sustaining a sale of Sargent’s Purchase,
made in January, 1848, considering the inaccessible location of that
place at the time during which the notice would have been posted, can
have no weight in the decision as to the necessity of posting a notice in
an entirely different place like Wentworth’s Location, where there
were inhabitants residing all the time. To us'it seems absurd to say
that it would be an idle ceremony, or an impossibility, to have posted
a notice of this sale at a “public place,” within the meaning of the
statute, in the place where this land lies. Such a construction of the
statute would be in direct conflict with the universal course of the de-
cisions, as is shown by Judge SravLey. Notice is of prime necessity
to the validity of a sale of lands for non-payment of taxes, and the
statute requirements in that respect must be strictly complied with.

In sec. b, ch. 47, Rev. Stats., it is provided that the sale shall be in
the nearest town in which the court of common pleas is holden, ¢ and
such sale shall be advertised therein, as well as in the place where the
lands lie.” This last provision of the statute is one of great impor-
tance, for the purpose of giving to the land-owner and persons who may
desire to be bidders full information of the sale; and the sheriff’ who
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made this sale failed to comply with an important prerequisite of the
statute.

But what was the excuse of the sheriff for not posting a notice upon
the Location ? The case shows, that for two or three years prior to and
up to the time of the sale there had been and were six families residing
upon the Location, each family occupying small ordinary dwelling-
houses, and a small farm or clearing where their dwelling-house was lo-
cated ; that there was no church, meeting-house, school-house, hotel,
office, mechanic’s shop, store, sign-post, guide-post or board, box by
the wayside for depositing newspapers for subscribers or others, no
public highway or bridge, nor any other place except dwelling-houses,
at which a notice of said sale might have been posted.

It appears from the evidence of most if not all the plaintiffs’ wit-
nesses, that people occasionally came upon and passed through Went-
worth’s Location, either upon business, or for the purpose of hunting
and fishing, and would obtain meals and lodging of the people residing
upon the Location, wherever they could get in. And all the settlers
would furnish such accommodations as they had, although none of
them held out inducements to such travellers.

On the case so stated, the plaintifls’ counsel contend that it was not
necessary to post a notice, because there was no public place there. It
certainly cannot be contended that the places enumerated, none of
which were in the Location, are all of the places that can be called pub-
lic, for it is quite certain that the list does not specify one description
of place that is now more public than almost any other, viz., a railroad
depot. Then it is nothing to say that there were none of those places
usually cousidered public ex vi termint there. Neither does it exclude
the fact of a public place, when it is found that there was no place but
a dwelling-house that could be so called; for, in the case of G'ébson v.
Bailey, 9 N. H. 175, it appears that the notice of a town-meeting in
question was posted at the dwelling-house of Francis Chase, and the re-
turn of posting did not show that his house was a public place. Judge
Parkrr, in delivering the opinion of the court, says that if the facts
will warrant it the record might be so amended,—that is, if the facts
would warrant an amendment so as to show that Francis Chase’s dwell-
ing-house was a public place. If Francis Chase’s dwelling-house could
not be a public place, the court would have said so, and would not say
that it might be proved to be a public place for the purpose of amend-
ing the record. In that case the notice was posted March 11, 1823, in
the town of Unity, a place which has now been settled over a hundred
years. And in 9 N. H. 177, Judge PARXER says, that although the
records were not sufficient in point of law, they Iead the mind of any

1e to the belief that what was requisite was probably done ; that is,

't though the notice was posted at a dwelling-house, still the house

probably a public place.

g xorelied upon by the plaintiffs do not sustain their position,

© o5 3 not referred to clearly show that the true interpretation
jublic place,” as used in our statute, has not received any
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technical or arbitrary construction ; but, on the contrary, the true con-
struction of this term is that it has a relative application, and that a
hotel, church, store, &c., places which, in ordinary language, are called
public places, are so or not in accordance with their location, and as
they are places of resort or otherwise; and in thinly settled places,
where there are no hotels, places of public worship or for other public
meetings, stores, &c., that are ordinarily called publie places, other
places, or conspicuous objects, like a bridge, post by the roadside, or
dwelling-house, may be regarded as public. See Gibson v. Batley, be-
fore cited.

In the case Russell v. Dyer, 40 N. H. 172, the opinion of Judge BrLL
(p. 187) shows that the decision in Tidd v. Smith has reference to a
town like Deerfield, one of the oldest incorporated towns of the state,
with a popualation of nearly 2,000, situated in a densely peopled part of
the state, with two meeting-houses, eight taverns, six stores, and two
post-offices, at the time the decision in that case was made. And to
show that the term *¢ public place ” is used as a relative one, the Judge
says,— In towns and places where no post-office, tavern, house of pub-
lic worship, or other place usually regarded as a public place, exists, the
words ¢public place’ must be construed to mean such places as, in
comparison with other places in the same town, are places where the
inhabitants and others most frequently meet or resort, or have occasion
to be, so that a notice posted there would for that reason be likely to
meet public view and attract observation.”

It is the logical conclusion, from this review of the case of 7idd v.
Smith, that the term ¢ public place” is a relative term, and in a place
where there is no more public place than an ordinary dwelling-house,
then a dwelling-house is a public place within the meaning of the stat-
ute ; and if the plaintiffs’ evidence shew, as they contend, that all the
hounses upon the Location stood equal as places of common resort, then
the notice might well have been posted at any one of those houses.
The decision in Russell v. Dyer, 43 N. H. 896, affirms that above re-
ferred to. Judge SARGENT states, in his opinion, that two views might
be taken of the term public place—that of the technical and arbitrary
one, now claimed by the plaintiffs in the present suit, or that any con-
spicuous place, open to public observation, could be considered as pub-
lic places—but says,— Another view, which was adopted by the court,
was, that public place is a relative term, applying to different objects
and situations, according to the condition and character of the town
or place which formed the point of inquiry ; and, in judging what was to
be deemed a public place, regard must be had to thequestion whether such
placeis, from situation, circumstances,and use,one of the places wherein-
habitants and others most frequently meet, or resort, or had occasion to
be, so that a notice posted there might, for that reason, be likely to meet
public view and attract observation. * * It may be observed that
upon either of the last views it is hardly possible to conceive any in-
habited place which would not have more than one public place.”

This question is alluded to in Baker v. Shepard, 24 N. H. 212.
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Judge BELL says,—¢ It has never been held, that we are aware, that a
stage office, like that described in the case, is a publie place within the
statute regulating town-meetings; nor is it necessary now to decide i,
The case fails to furnish the proper material for such a decision, since
a place may be justly deemed a public place in one town, which would
have no claim to that character if the question arose in a place of
greater population and business.”

To show that the practice has been to post a notice in the place where
the land lies, although uninhabited, we refer to the following reported
cases :

Cambridge v. Chandler, 6 N. H. 271. The township of Cambridge
was not inhabited, yet a notice was posted upon a board set up by the
side of the Androscoggin river. And in the case of Wells v. Burbank,
17 N. H. 898, so much relied upon by the plaintiffs, the case shows (page
895) that the sheriff caused a notice to be posted in Success on a white
pine tree near the dam~—as public a place as any : the oljection to this
part of the case being, not that no notice was posted in Success, but to
the affidavit of Isaac Hagar, which was offered to show the posting (see
page 898). Andin Wellsv. Company, 47 N. H. 246, 247, it appears from
the evidence of Mr. Meserve, the sheriff who made the sale, that he
posted one notice on Sargent’s Purchase, and he thought two. And in
inhabited places, where there were places no more public than a dwell-
ing-house, the notice has been posted at a dwelling-house,—as, in the
case of Homer v. Cilley, 14 N. H. 85, it appeared that Dame’s Gore
was inhabited ; that the dwellings of the inhabitants were all alikein
regard to being places of common resort; and the advertisement was
posted by the sheriff at the house of Moses Hadley, in said Gore. And
the only sales that we have seen, where there was no notice posted in
the place where the land lay, are one or two in Cods county, and the
original titles to the same lands have been obtained by the claimants;
and none of those sales are relied upon for titles to lands, as was shown
at the former argument of this case before this court; and precedents
like these can have no weight in deciding the construction to be given
to this provision of the statute when compared with the long line of de-
cisions and precedents now presented to the court by the defendants,
and which have been relied and acted upon for such a great length of
time. '

StaNiLEY, J.,C. C. At the adjourned term, in March, 1875, we were
unanimously of the opinion that the verdict should be set aside, for the
reason that no noticeof the sale by the sheriff, under which the plaintiffs
claim, was posted in the Location. The plaintiffs, however, not satis-
fied with that decision, seasonably moved for a rehearing; and upon
this motion, as well as upon the merits of the question, the parties have
been fully heard, both in briefs and orally.

The magnitude of the interests involved, as well as the fact that the
opinion heretofore announced seems to overrule a former decision in
this cause, in 52 N. H. 518, and other decisions heretofore made,
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seemed to demand a full and careful reconsideration of the questions;
and I have examined them without any pride of opinion, not unwill-
ing to retrace my steps and rectify any error into which I may have
fallen. But after the most careful consideration of the very elaborate
and able arguments on behalf of the plaintiffs, I have found nothing
that causes me to doubt the correctness of my former conclusion.

Two questions are presented in regard to the necessity of notice:
The first is, whether there was a public place on the Location at which
the notice might have been posted.

On this branch of the case it is strenuously urged, that the question
whether there was a public place there was for the jury; and, by the
industry of counsel, numerous authorities, commencing with Z%idd v.
Smith, 3 N. H. 178, have been cited and commented on, as tending to
sustain this position.

It is distinctly stated in Z%dd v. Smith, that, where the facts are not
in dispute, the question as to what is a public place is one of law for
the court; and no case can be found which controverts that position.
The question is not like the question of what constitutes negligence, or
what constitutes a defective highway, or the question of due diligence,
skill, reasonable time, probable cause, intention, ete.: it is like the
question what constitutes a sale. ¢ Where the facts are proved and not
controverted, it is a question of law whether they show a sale; but
where material facts are left in doubt, the question is to be decided by
the jury, under suitable instructions as to the law.” Fuller v. Bean,
84 N. H. 99 ; Shepherd v. Pressey, 832 N. H. 49, 56.

In this case, the following facts were not in dispute, to wit, ¢ that
the Location was inhabited; that there were six occupied dwelling-
houses there ;”’—and so much being admitted, it was for the court to
say whether there was a public place there within the meaning of the
law. That on these undisputed facts the court ought to have found
there was a public place, at which notice should have been posted, is
clear. That PArRkER, C. J., when Wells v. Burbank, 17 N. H. 398, was
decided, entertained the view that upon such facts the statute require-
ment of notice could not be dispensed with, is equally clear; for he
remarks,— How we might hold were there a dwelling-house, but no
place more public, we are not called on to decide.”

The term ¢ public,” as applied to place, is not an absolute but a rela-
tive term, and, as used in the statute, means nothing more than a place
relatively and comparatively public,—at all events, not essentially and
peculiarly less publie than other places in the same town, if there is no
place of common resort. Itis used in contradistinction to the term
¢ private,” and to signify that the notice was to be given in such way as
would be likely to have the effect intended, namely, to apprise the tax-
payer that his land was to be forfeited for the non-payment of his taxes, at
a given time, unless prevented by previous payment, and alsotoinform the
public so that there might be buyers. The law is to be coustrued, if
it can be, so as to effectuate the intention of the law-makers. The
chief object of the use of the word public was, to prevent an intentional
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or negligent concealment of the notice by posting it at a place not
public, as compared with other places in the town,—in a place open to
the inspection of all those who chose to examine it. The evident ob-
ject of the law is, to have the notice of the sale made as public as cir-
cumstances reasonably require, that all who are interested in it, in any
way, may have the privilege of attending the sale if they see fit.

The view contended for by the plaintiffs would require us to hold
that the term ¢ public”” is absolute, and applies to certain things and
to no others; that unless there were some place like a hotel, post-
office, store, or other place of common resort, there was no public place,
and consequently notice was not required, or that the tax could not be
collected. Had there been in this Location, instead of six houses, six
hundred, all just alike, all occupied, all private in the sense that no
public business was transacted at either of them, and that neither was
a place of common resort, the rule must be the same, and notice could
not be given. It would then follow that the land could not be sold,
from the inability to give the statute notice, or, that one of the first re-
quirements of the statute conld be dispensed with, and the land sold
without it.

That it was the intention of the legislature to subject all property to
taxation is too plain to require argument, and that it was not the in-
tention to take the property of individuals for the non-payment of their
taxes, without notice actual or constructive, and an opportunity of pay-
ment, is equally plain ; and that the view here suggested tends to accom-
plish the purposes intended by the statute, both in the collection of the
tax and in the notice to the tax-payer, is obvious.

But, assuming that the term public, as applied to place, has a techni-
cal meaning,—that by it is meant a place openly and notoriously pub-
lic, a place of common resort,—the question then arises, whether), in the
absence of such a place, the statute requirement of notice can be dis-
peused with. In Lebanon v. Grifin, 45 N. H. 558, the court, BrLL,
C.J., say,— We regard the decision in Russell v. Dyer, 43 N. H. 896,
as settling the question that where a party relies upon the provisions of a
statute, on which alone his claim of right depends, he must show a com-
pliance with the terms and conditions of the statute. It is not enough
that he shows he did all that was in his power fo comply with them.”

As sustaining this view, the following, in addition to the authorities
heretofore cited, are in point: Newell v. Wheeler, 48 N. Y. 486, 490,
Westfield v. Preston, 49 N. Y. 849, Powell v. Tutile, 8 N. Y. 396,
Sherman v. Reade, T Hill. 481, Beaty v. Knowles, 4 Pet. 162, Sharp v.
Speir, 4 Hill. 76, Cooley’s Const. Lim. 522, Sedg. on Stat. and Const.
Law (24 ed.) 802, Cooley on Taxation 885, Reed v. Morton,9 Mo. 368,
Prindle v. Campbell, 9 Minn. 212, State v. Newark, 36 N. J. 288, Moore
v. Brown, 4 McLean 211, Ogden v. Harrington, 6 McLean 418, and
Brown v. Veazie, 25 Me. 359.

It is declared in Art. 15 of the bill of rights, that no man shall be
“deprived of his life, liberty, or estate, but by the judgment of his
peers, or the law of the land.”
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In Muyov. Wilson,1 N. H. 53, the phrase “law of the land,” it is said,
means the same thing as ¢ by due process of law,”—that is, according to
the course of the common or statute law,—or, as is said in Hutchins v.
Fdson, 1 N. H. 189, process warranted by law. When the statute re-
quires notice to be given in a particular way, before a man’s estate can
be declared forfeited, unless that notice is given, his property is not taken
under process warranted by law. It matters not whether the notice
which the law requires can be given or not: the law of the land is not
complied with unless it is given, and if it cannot be complied with the
property cannot be taken.

The maxim lex non cogit ad impossibilia is no doubt true, and may be ap-
plicable to this case; but, as suggested by my brother CusHiNg, in the
matter of the collection of the taxes, the impossible thing, to which the
law compelled no one, was the collection of the tax where the provisions
of the statutes cannot be complied with,—mnot the dispensing with the
provisions of the statute, especially those intended for the benefit of
the person whose land is taken.

It would be strange, indeed, if the legislature, which in all other
matters affecting private rights have been so scrupulously exact in re-
quiring notice actual or constructive, should, in the matter of the sale
of land for the non-payment of taxes, where the owner’s highest inter-
ests are concerned, have dispensed with this most important requisite.
No suit, however trifling, can be prosecuted to final judgment without
some notice, actual or constructive. The statute, after pointing oub
how notice shall be given in almost every conceivable case, provides
that in any case where no form of notice is specified in the statute, or
the notice therein specified cannot be given in the mode prescribed, the
action may be entered in court, and such notice ordered as the case re-
quires. Gen. Stats., ch. 204, sec. 9, p. 414. That the law should re-
quire such exactness and nicety in the matter of notice, in all suits,
however small the amount in controversy, and allow it to be dispensed
with in a matter so important as the sale of land for taxes, cannot be
seriously entertained.

The injustice of such a view is well illustrated in this case, where
property worth several thousand dollars was sold for the non-payment
of a tax of three dollars. Were the statute silent upon the subject of
notice, very strong reasons might be urged why it was necessary. The
state does not seek to confiscate the property of its citizens. All it
atbtempts to do is to enforce the payment of their taxes. Notice to the
owner, that unless the taxes were paid his estate would be sold, would
tend to accomplish this result. Again: for the purpose of collecting
the tax by a sale, it is essential that there should be buyers present, and
the posting of a notice in the place where the lands to be sold are sit-
uated would tend to this result. So such notice would apprise the
occupants of the lands that they were to be sold, and their rights as
occupants might be determined, and they would have an opportunity
to be present and protect their interests.

In an able opinion by Homes, J., in 4bboit v. Lindenbower, 42 Mo.,

e
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it is held that it is beyond the power of the legislature to authorize a
proceeding by which land is sold for taxes without any notice at all;
and the same view was enforced by the high court of errors and ap-
peals, in Mississippi, in an opinion by Harris, J., in Griffin v. Mizon,
88 Miss. 424, 433.

In the course of that opinion, he says it is for those who claim to de-
rive a right under a power so extraordinary to inform us whence it is
derived and where it may be found; or in what moment of folly or in-
fatuation an intelligent people, deserving rational liberty, cautious of
restraint and jealous of power, have thus abandoned one of the cardi-
nal rights, for the protection of which free governments are instituted.
These remarks seem t0 me eminently just and sound. It is one of the
cardinal principles of the law thatno man shall be condemned unheard,
and no man shall be despoiled of his goods or estate until after notice,
actual or constructive, and an opportunity to be heard.

But we are not called on to hold that the legislature could not au-
thorize the sale of land for the non-payment of taxes without notice.
All the case requires is, that we should hold a sale impossible and un-
authorized where the notice required by the statute has not been given.

The opinion in this case, in 562 N. H., is forcibly urged upon our at-
tention, and I have examined it. Its examination satisfies me that the
court did not accept the plaintiffs’ view as a corrett exposition of the
law upon this question ; but they felt obliged to adopt it, under the be-
lief that the question was not a new one, and that many titles might
be disturbed if any other view were adopted. It is quite apparent, I
think, that the learned judge who delivered the opinion did not investi-
gate very fully, with the view of determining to what extent this ques-
tion had been settled Ly previous decisions; and the same is true in
regard to the case of Wells v. Company, 47 N. H. 285, 2565. Let us
see if we are correct.

In 52 N. H. 526, the court say,—* If the construction given to the
statate, from 1825-—Tidd v. Smith, 3 N. H, 178—to the present time, is
erroneous, the introduction of the true construction,” ete. The only con-
struction given to the statute in Z7dd v. Smith was, that a shoemaker’s
shop was not a public place, and consequently the tax title failed. It
was not held or intimated, nor was there any occasion to hold, that
the law did not in all cases require notice to be given as required by
statute; and if notice could not be given it might be dispensed with,
and the title wounld be valid.

No case can be found in which such views are stated, until the de-
cision in Wells v. Burbank, supra. That was the first case in which it
was held that notice might be dispensed with where there was no pub-
lic place, and that case was not published until 1864. The question
in that case was not like the question in the present, for the town,
the title to which was in dispute, was entirely uninhabited ; nor
was the decision of this point necessary to the decision of the cause.
The court held the tax title invalid on other grounds,—in fact, sustaining
the position here taken, that there must be a strict compliance with the
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requirements of the law,—holding the title invalid, because, among
other things, the tax was nine cents too large, the learned chief-justice
saying, the maxim do minimis non curat lex cannot save it. Upon the
matter of notice, the language of the chief-justice is identical with that
used by him as counsel in Cambridge v. Chandler, 6 N. H. 271 ; and it
may nof be improper to say, that his views npon a guestion nof vital fo
the case may have been in a great measure aflected, if not controlled,
by similar views which as counsel he had previously entertained and
urged upon the attention of the court. The whole force of the sugges-
tions of the court, in 52 N. H., is against the views urged upon us here,
and against the validity of the title upon which the plaintiffs rely.
The fallacy of the argument in Wells v. Burbank, and the subsequent
cases, is clearly shown ; and it is evident that no such conclusion as
was reached would have Leen, had the court {elt themselves not bound
by the prior decisions, and if they had had the evidence, laid before
this court, as to the number of titles depending upon proceedings of
this kind. It is clear that the court felt that the doctrine they were
called upon to sanction was at variance with the fundamental princi-
ples upon which all attempts to take, by forced alienation, property
from one person and transfer it to another are based.

The defendant ohjects, that, the action being in the name of the hus-
band and wife, and the declaration alleging seizin in the right of the
wife, and the evidence showing that she was sole seized, there was a
misjoinder; and I think this objection is well taken. Gen. Stats., ch.
164, secs. 1, 18 ; Whitcher v. Burton, 48 N. H. 157 ; Cooper v. Alger,
61 N. H. 172. But this objection may be cured by striking out the
name of the plaintiff improperly joined. Laws of 1872, ch. 39.

The action of review was brought February term, 1878, after the
passage of the act of 1872, and, for the purposes of amendment, it is to
be regarded as a new action. Badger v. Gilmore, 87T N. H. 459 ; San-
Jord v. Candio, 54 N. H. 519.

t is also objected, that the amendment of the account of sale was
improperly allowed ; but this objection cannot be sustained. The
amendments were allowed by the presiding justice at the trial term,
and no question of discretion is reserved. The only question is,
whether the sheriff had the power to make those amendments, the
clerk who made the record being dead.

The clerk was not an officer known to the law. He was simply the
servant of the sheriff. The acts of the clerk were those of the sheriff ;
and the allowance of the amendment falls within the rule laid down in
Avery v, Bowman, 39 N. H. 893,

- The objection, that the account of sale was not returned to the proper
court, is not well taken. The certificate of the clerk upon the original
reburn is not the only evidence as to the place where it was filed ; and
the case shows that the copy of the return produced was certified to by
the clerk of the court, having by law the custody of such papers. We
think this is sufficient.

The evidence contained in the affidavit of Charles Bellows, stating
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the day when the notice was posted, and that he took it down on the
day of the sale, and that, in his belief, it remained posted during the
time required by law, was evidence tending to show a compliance with
the law, and was properly received ; and from the fact of its being
posted and of its being taken down, as stated in the affidavit, the court
or jury would be justified in finding a compliance with the law in these
respects.

The objection that the tax was not seasonably assessed was decided,
substantially, in this case, in 52 N. H. 525, and we see no reason to
doubt the correctness of that decision in that respect.

Several other objections were taken to the proceedings in the sale of
the property in question, and to the evidence admitted on the trial, but,
as I am of the opinion that the plaintiffs’ title is fatally defective, L have
not considered it necessary to express any opinion upon then.

Cusmaing, C. J. I have no desire to add anything to what I have be-
fore said.

Rawp, J., C. C. This case has been very fully and ably argued on the
motion for arehearing, and I have endeavored to reconsider it, free from .
any influence derived from pride of opinion. ¢ To admit that we have
been in the wrong, is a proof that we are wiser than we were.”” But
one ought to be satisfied that he has been in the wrong before making
the admission. I am notf so satisfied. On the contrary, the reconsid-
eration of the cause has strengthened my conviction-that the result
reached by the court is right.

It is urged by the plaintiffs, that whether or not a certain place is a
public place is a mixed question of law and fact, which ought to go to
the jury. But when the facts are admitted, the question is one of law.
Nothing ean be clearer than that. It was settled in Z%dd v. Smith.
Now, it is conceded that very many facts are in dispute. But this is a
matter of no importance, provided enough facts are admitted to raise a
question of law upon which the case may be decided. It is admitted
that, at the time of the tax sale, six families resided in Wentworth’s
Location, in small, ordinary dwelling-houses, and that each head of a
family occupied a small farm or clearing where his dwelling-house was
located. I maintain that these admitted facts are sufficient to author-
ize the court to hold that there must have been a public place in Went-
wortl’s Location on the day of the sale. What is a ¢ public place”?
‘What is the meaning of that expression in the statute.? It is contend-
ed that, ex vt termini, a man’s private house cannot be a public place.
But surely no force is added to the argument by calling a dwelling-

"house a private house, in order to make a contrast between the two

expressions. The question still remains the same, May not an ordi-
nary dwelling-house be a public place, according to the meaning of
those words in the statute ?
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If any one thing in this controversy can be regarded as settled by
authority, it is that the expression ¢ public place ” is a relative and not
an absolute expression ; that what is a pnblic place in one locality may
not be in another. This being conceded, there is an almost irresistible
force in the argument that the court should so interpret the statute, if
possible, as to give publicity to tax sales.

But it is urged that the doctrine established by the court is revolu-
tionary. If so, it is perfectly clear that the turning-point in the case
must have made its appearance in some previous case, and been dis-
posed of by a contradictory decision. Where can that decision be
found ? 'We should not expect to find it anywhere in our reports be-
fore Wells v. Burbank, which was decided in 1845, and in which Judge
Pargzr declares, inem phatic language, already quoted, that the court
intended to leave the precise question involved in this case open and
undecided.

I am not aware that the point makes its appearance again until we
get to Russell v. Dyer, decided in 1861. In this case, Judge SARGENT
observes that it is hardly possible to conceive any inhabited place
which would not have more than one public place.” The plaintiffs
say, in their brief, that this observation is ¢ of the loosest kind of
obiter dicta.” Admit that it is an obiter dictum, I cannob discover that it
is any looser than obiter dicta usually are. On the contrary, it seems
to me to be the cautious and deliberate statement, by a learned and
able judge, of doctrine regarded as unquestionably sound. It ought
at least to be sufficient to notify purchasers at tax sales that there
may be some risk in bidding off property located in places where
there are several inhabited dwelling-houses, and when no notice
has been posted. It is most unquestionably true that New Hamp-
shire courts have repeatedly held that ¢ public place” is a relative
term, and have never held, in a single-case, that at tax sale of property
situated in an inhabited place, notice could be dispensed with. What
precedent, then, stands in the way of deciding this case, as it ought to
be decided, upon principle? I cannot see that there is any. As to
how it should be decided upon principle, I will merely refer to the ar-
gument of Judge DoE, which was quoted by me in my former opinion.
I think the argument is unanswerable.

Verdict set aside and new trial granted, and motion for rehearing denied.
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