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filed until after the adjournment Augustwas not of theTlie report
by of1875; during vacation, court,but order the paidterm, plaintiff

At$32.80.to thefees, amounting term thepresentthe referee’s
offered toa trial and allow referee’sby jury,for themovedplaintiff

as evidence for the defendants. defend-to the Thejurygotoreport
nonsuit, court,which motion was allowed andbyfor a themovedants

thereuponquestions arisingThe were transfer-excepted.the plaintiff
J., C. C.by Rand,for determinationto courtthisred

' Drew and H. A. E.¿f* Fletcher,Bay,Aldrich Heywood,Shurtleff, $
thefor plaintiff.

the defendants.A. forBingham,and Gr.Dudley

N. H. isAustin, 36, of this andcase,J. v. 56 decisiveLadd, Ray
must off.of nonsuit be takenorderthe

C. Smith, J.,and concurred.Cushing, J.,

sustained.Exceptions

Cahoon v. Coe.Aug. 13, 1876.

for of is ato sell land the taxes naked notnon-paymentThe power power,
interest; in all cases to thean and such every prerequisitewithcoupled

exercise.of the must itsprecedeexercise power
sale of non-paymentstatutes the land for theauthorizingIn interpreting

taxes, betitle to must be asregardedthe strictiacquired juris.of
title alla tax must show that the of theup requirementssets lawWhoever

with, theunless former owner is thecomplied purchaser.have been
the of the citi-judicial rightsor proceedings, affectingall judicial quasiIn

notice,that he have anzen, a fundamental rule shall and opportu-it is
order,heard, anybefore the rendition of or decreejudgment,to benity

him.against
theas is a within the of stat-place, meaningto publicThe whatquestion

taxes, afor the of is mixedute, non-paymentto sale of landtherelating
the facts are not in it isfact;and but when dispute,of lawquestion

a ofquestion law.
in a are inhabitedtaxes,for where there six dwelling-land placesale ofA

the lands tovoid, is in the behouses, posted placeunless notice whereis
sold are situated.

wife,lands theentry,of the title the sued for is in thea writ where toIn
joined.needhusband not be
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case, theIn such when the husband has been courtjoined, may theallow
ofthe name theto amend out husband.by strikingparty

of sale of land for the ofThe record a taxes be amend-non-payment may
by sale,made aed the sheriff who the caseupon proper made, though
clerk made the record be dead.the who

SupremeFrom Coos Judicial Court.

Entry, landWrit ok to recover the ofgrant called Lo-Wentworth’s
cation. nul disseizen. The cause was tried atPlea, Feb. trial term,

inTo title the their counsel read asplaintiffs,1874. show evidence,—
Deed, Bellows to L.Mary Calioon,1. Charles dated 1,January

1870, said Location.conveying
Deed,2. to Charles Bellows,John Bellows dated December 27,

1852, said Location.conveying
Deed, ofBellows, Bellows,8. Charles sheriff Coos county, to John

dated 1,1851, saidFebruary conveying Location, a saleupon thereof
29,1850.for taxes made January

“An raise4. act to thousand dollars forsixty the of state,”use the
3,1847. Laws year,See of thatapproved July Pamphlet 524.chapter

5. The act of 1844. Seeapportionment ofPamphlet Laws that
129, ofyear, chapter showing the Wentworth’s Location forproportion

ofthe assessment taxes to bepublic five cents for each thousand dol-
lars raised.

An6. advertisement for of said taxes,the sale Location for published
Gazette,in H. Concord,the N. Patriot and State JEL,atprinted N. in

the numbers issued October October18th, 25th, and November 1st,
1849.

advertisement,7. The inpublishedsame the Cods Democrat,County
Lancaster, H.,at N. in the issuedprinted numbers November No-7th,

14th,vember and 1849.21st,November
8. of the account of sale of saidCopy Location, duly certified by

Bix,James M. clerk of the court of common for the ofpleas county
Cobs. Said Bix’s iscertificate dated August 16, and1853, certifies-'

“that the is ofcopy a true the record ofcopy original sale on infile
office, the records ofmy among court,”said and bears the seal of the

1court of common pleas.
9. List of from saidredemption 1851,sale, duly 1,filed February

from which it that said Location was notappears redeemed.
It was conceded that no notice theof sale was inposted Wentworth’s

Location. The testimonyintroducedplaintiffs to show thattending
Location,no inthere was saidplace either or thepublic before during

29th, 1850,weekseight the when itpreceding January day was sold
;for taxes that for two or three toyears and to ofprior the timeup

said sale had six familiesthere been in the ofresiding easterly part
Location,the in small, ordinary dwelling-houses, logssome made of

of framed,and some them ortwo three the of theupon sideeasterly
theMagalloway river, side;and rest the each ofwesterly thatupon
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a farm -where hisclearingsmall or dwelling-settlers occupiedsaid
located; church,that was meeting-house,there no school-house was

store, orguide-post board,mechanichouse, hotel, office, shop, sign-post,
for orsubscribersby wayside depositing others,tlio for newspapersbox

bridge, any dwelling-houses,or nor other place exceptno public highway
thatbeen no hadmight posted;a notice ofsaid sale have personat which

of kind to haveanyknown a notice or advertisement been postedever
sale;date of thenin Location before the said rested theirthe —and

case.
for nonsuit,moved a and theThe defendant’s counsel made follow-

to title:plaintiffs’theing objections
L.from Charles to1. That the deed Bellows Gaboon does notMary
inof as the writ.plaintiffs,sustain the seizin the Leavejoint alleged

writ this ifthe to amend their foundpointgranted plaintiffs uponwas
excepted.and the defendantnecessary,

Bellows, as does notsheriff,2. That the of Charles follow thedeed
114.Stats., 46,Rev. ch. p.form prescribed by

of inthe the sale read evidence by8. To the of account thecopy
tothat said sale advertisedthe defendant was beobjectedplaintiffs,

hotel, Lancaster, 1850,in on the 29th of January,at the Coos atheld
the ofA. M. that after sale Low & Burbank’s Grant,ten o’clock and;

saidLocation,the Wentworth’s sale wasand sale of said ad-before
is in theadjournment followingof which form:entryjourned, —the“ the sheriff at o’clockviz., bySaid sale was aforesaid ten inopened
1850,A. D.day of toforenoon, January, agreeablythe this 29th adver-

the or land asgrantof tract of knowntisement, and after the sale Low
was to two o’clockGrant, adjournedsaid vendue thisand Burbank’s

Attest, Lovejoy,John clerk.” Then follows theW. ac-afternoon.
Location, as :follows “Jan-beginningof the sale of Wentworth’scount

p.ataforesaid,the vendue two o’clock29,1850, also atuary reopened
&c.toM., agreeable adjournment,”

itthat did notTo this it was theby defendant, (a) appearobjected —
did notthat itby proclamation;that said sale was adjourned ap-(5)

nor whatsale was to thatadjourned, place; (c)at what hour thepear
the thatsale was tenreopened;it did not at whatappear place (d)

;indication of the time of daysi.” not a sufficient (e)o’clock “a. is
in the of six:o’clock afternoon insteadthat said sale closed at three

lands for hadthat the advertised sale beenhowever,it allappeared,
o’clock; doesthat the lawthe at three not(/)sold before closedsale

from buthour,a sale hour to onlytothe adjournauthorize collector
the was returned toaccount of sale thefrom that theday;today (g)

of clerk of the court ofthe commonsuperior court insteadclerk of the
said of sale:on account “Coosfilingfollowing appearedThepleas.

February 2,and filed 1850.ss., Attest,S. O. clerk’s office. Received
Bellows,affidavit Charlesthe of toRix, ThatJames M. clerk.” (A)

hotel, did notat the Coos sufficientlyof the noticetheprove posting
sale.to time thethe ofremained postedshow that the advertisement

infrom Coosthe clerk’s officeinintroduced evidenceThe plaintiffs
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sale, advertisementoriginalthe account of said and theoriginalcounty
testi-Charles Bellowsat the Coos hotel. toSubject exception,posted

“ in Lan-hotel,I atas follows: this advertisement the Coospostedfied
foundof of sale Icaster, day dayon the 16th 1849. On theNovember,
CoosI and it C. theit, Cady keptit where took down.posted Joseph

adver-sale,that I account of thehotel at time. delivered the original
hotel,the Patriotstisement at Coos the three Newposted Hampshire

ofand the three Coos Democrats the advertisementcontainingCounty
sale, Bix,the to James M. of court of common pleas,then clerk Coos

dayon 2d of February,the 1850.
sale, inThe asked leave to amend the account oforiginalplaintiffs

&c., ifto theadjournment,the which wasregard granted proforma,
necessary,whole court be of the that the amendment isshould opinion

and that Itthe record can be so amended. The defendant excepted.
was stated in and clerk of thecourt, denied,not that John W. Lovejoy,

is dead.sale,
4. The act the tax and the treas-raising July 3,1847,was approved

urer’s warrant incountywas issued to the sheriff of Coos 1849.April,
It was that the did notobjected seasonablytreasurer of the state assess
the and thattax, the warrant not issued.seasonablywas

The court denied and allnonsuit,the motion for a overruled the
andforegoing objections counsel,taken the defendant’s the defend-by

ant excepted.
The defendant of Wentworth’sgrantthen introduced evidence of a

1796,Location from in and from himthe state to George Wentworth
in direct inline or of third in said Locationtitle one common of the
defendant, to which title no to inter-onlythe madeplaintiffs objection,

the title under said taxpose sale.
the a in theUpon as to there was Lo-question public placewhether

cation where a of mightnotice the sale have been considerableposted,
evidence was introduced on both and varioussides, objections were
taken to court,its in the areadmissibility, which, bythe view taken
not benecessary to stated.

The defendant court instruct the thatrequested jury, (1)the to —
inasmuch as it in Wentworth’s Lo-that was a settlementappears there
cation, in saidof of inhabitantsconsisting residingseveral families
Location in November, January,andOctober, December, 1849,and
1850, it was of Coos shouldcountythat the of thenecessary sheriff
have in saidposted a of this at some Lo-placenotice sale in question

;cation that it that inon the of the(2) plaintiffs, appearsevidence
1849 there so thatwere in Location publicseveral Wentworth’splaces

them,an beenif would have seenadvertisement, at one ofposted any
of theby place;and residentsmany persons, theespecially by —the

for defend-deferidant a verdict thetherefore the court to orderrequests
ant. These and the defendantrequests denied, excepted.were

as the courtThe court substantiallythe this trialcharged onjury
did in 52 N.on of casetrial,the former as in the thisreportappears
H. 522, 523; to which the defendant excepted.
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isL. Cahoon the of Charles Bellows. HisdaughterMary deed,
1,1870, her,to was a toJanuary giftdated her. She aspaid nothing

for isconsideration the same. Said deed made a ofthe thepart
case.

a of inThis is review the action 52 N.reportedaction H. 518. The
1873,5, in ofdefendant, February filed the office the clerk of the

notice 3 of ch. 215 ofbythe sec. the Gen. Stats.requiredcourt The
said theby bysection was issued clerk aftershortlyorder required the

February term,of the 1873adjournment (which adjourned February
15, and was served.duly1873),

A of review of the action alsooriginalwrit was issued clerk,theby
27,1873, returnable at theFebruary August term, 1873, which was

duly served.
returned a verdict for thehavingThe jury plaintiffs, the defendant

aside, trial,to set it and for a new andmoved the questions onarising
J.Smith,this motion reserved bywere

A.and for theBingham,Geo. plaintiffs.Bay

I. W.allowingThe amendment Cahoon’sGeorge name to be
review,of suit at the trial,stricken out the wasupon properly granted.

39, 1,June, 1872,Laws N. ch. sec.H., p.of 37.
remedythis towas, justThe of statute such aobject technical objec-

in thistion as defendant’s counsel have madethe cause.
of Kent v. has no applicationThe case here. InGray case,that

insection of the act was heldquestionthe second unconstitutional,
to causes.because it pendingapplied

inThis wrasnot sense whatever atanycause the timepending of the
act, now,nor is the actionoriginalof that inpending anypassage legal

writ of finalby review,sense. As theappears judgment was ren­
Colebrook,in action atoriginaldered the February term, 1873, and

prosecutedthe has been taken and since then.review
3, 215,ch. Gen. aStats.,Under sec. review is not begun until

the clerk issues either the order to the adverse orparty, a(1) writ(2)
of review.

there is no reversal of thereview, judgmenta rendered inUpon the
9, 215,of sec. ch.meaningaction. The Gen. Stats.,original which

broughtthat the action shall be forward on the ofenacts docket the
orterm after the order writ of review is served,court at the next and

as if noshall be tried judgmentthat the same had been rendered
therein, that the first shall nojudgmentis have ononly weight the

shall not be of the facts oftrial,second and evidence the case for or
Gilmore, ;v. N.37 H. BellBadgereither 457 v. Bart-against party.

357;; Knox v. 12 N. H.lett, Knox, Otis7 N. H. 178 v. Currier, 18
559;; v. 18 N. H. Messer v.Fogg, Swan,N. H. 85 JPlumer 4 N. H.

; v.481; v. 43 N. H. 410 PikeRailroad, Pike,Johnson 24 N. 397;H.
284;H. v. Foster,v. 52 N. Andrews ;42 N. H.Ordway, 376Haynes

1873;CheshireHatch, county, December, v.v.Shephard Ordway
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1874;June,Merrimack v. Mass.comity, Sullivan,Swett 7 342.Haynes,
The agiven the to allowlegislature having plaintiff’scourt power
name to be stricken of anwrit, 1872,out a the act of amendment ofby

court,that character 10,falls the of under sec.within discretion the
215, amendment;ch. Gen. as andStats., much as other injust any

caseevery it toproper ought be allowed.
II. The of Went-amendments the account of the sale oforiginal

Bellows,worth’s Location, bymade of county,Charles sheriff Coos
January for Smith at29,1850, taxes, bywere allowed Judgeproperly
the trial.

1. There was no did notabout the facts. The defendantdispute
and does not claim but that all in accord-the were strictamendments
ance with the fullat was and conclu-proceedings the Thesale. proof

sale,sive. If courtthe should be of that of asthe account theopinion
sheriff,returned tooriginally the clerk of the court the is insuffi-by

cient, and that necessary,amendments are therefore the only question
then theis,.Can amendments be made the sheriff after the clerkby
of the issale ? A taxes,dead land for isclerk, personat a sale a
unknown to our Such is tostatutes. a not essential the makingperson

182,of a valid ofsale land 6 N. 193.for taxes. v. H.Cardigan Page,
The execution of the to for virtue oftaxes, bysell land a tax-listpower
and iswarrant, essentialalone, everyvested in the and act mustsheriff
be him.done by mayan amendment be madeConsequently, always
when because,necessary, without theagency,the clerk’s sale being
made the sheriffby alone, the must be made the sameamendment by
officer. is believed that no can be found otherholding anycase.It
doctrine, where a isclerk not We area officer. not aware ofstatutory
any such incase New Hampshire.

2. The record of the account inof sale this case contains toenough
lead to the belief that to done inbe was facteverything necessary
done, and that a correct record athave been made the time.might

And isit well land,settled that a of the after sale orthepurchaser
levy, owner,takes the title from the to a to havesubject rightformer
the record form,input the truth of the case.according to Gibson v.

168,9 N. H. 176; ;Pierce N. H. LowBailey, Richardson,v. 37 306
v. 337;12 N. 501;H.Pettingill, Bellows,Cass v. 31 N H. Bean v.

;19 N. H. 265;290 v. N. H.Thompson, Webster,Bank 44 SmithBerry
v. 20 ; ;N. H.Knight, 9, 17 16 H. 359 v.Taylor Emery,v. N. Whittier

10 N. H. 291.Varney,
3. These amendments were leave of the atby presiding judgemade

the trial. No of is andquestion reserved, onlythe excep-discretion
tion to the is courtopen defendant the to the of theone relating power
to grant them, Bowman,the clerk of v. 39the dead.being Averysale

H.N. 393.
4. sheriff inThe who made this has no intei’est the case.sale legal

had,If he of anthere would thebe no valid to allowanceobjection
amendment, whichobjection,to the the case. Theaccording facts of
is insuggested againstold the otherby side,some of the cases cited
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in a case where he wasan officer to amend his proceedingsallowing
into testify anynotwas when witnesses wereinterested, competent

interest. Such an ob-thethey slightestwherein hador mattercause
far asin so the interestday,the excepthas no force at presentjection

of the litigationinto have the subject-mattera is shownwhich person
to be satisfiedoughtthink the other sidehis credit. Weaffectmay

whether or notthe pointin toregardthe of thefinding jurywith
John Bellows con-in land beforehad interest thisanyBellowsCharles

on trial27, 1852, the$1,500 provedforhim,it to December wasveyed
willalso think itJohn for it. Weto Bellowsactuallyto have been paid

interestlegalto out whatpointdifficult the gentlemenbe for learned
January 1,Location sincein Wentworth’sBellows has hadCharles

The defendant’sit to Mrs. Calioon.conveyeddate when he1870, the
before thelikeremarkably argumentsounds theirthis pointbrief upon

fraud in sale.of thethe questionuponjury
claims,whom heand those underdefendant,It untrue that the5. is

tax Itof this sale.ever since the dateinhave beenalways possession
S. abandoned Wentworth’sGreenoughtrial that Davidonappeared

to doanythingand hadPingreeCoeLocation beforealtogether, years
after Charleshisit; title, shortlybought upand that when theywith —

andin quietedwas$1,500 possession,for latterit,Bellows paid —the
hadthey squatted,whereto them the placessettlers by conveyingthe

had made theirlog cabins andwhich had erected theirand upon they
clearings.little

to the clerk of thethe sheriffbyof sale deliveredIII. The account was
Mr. Rix was clerk of46, 9.Stats.,Rev. ch. sec.court of common pleas.

by Theparol.be showndelivery mayat time. Suchboth courts that
toby law bewas requiredNo orfiling recordingisfiling immaterial.

6. TheStats., 47, sec. pa-court. Rev. ch.the of thebydone clerk
onin of Augustthe place depositto this sale were properrelatingpers

of theunder the sealcertificate,Mr. Rix’s16, 1853, as appears by
ofof account saleto the theof common appended copycourt pleas,

us at the trial.byused
suffi-affidavit does notBellows’sIY. that CharlesThe objection,

sale,until istheremained postedshow that the advertisementciently
16,it Novemberthat he postedaffidavit showswell taken. Thenot
be-the intervalbelief, duringit remained1849, that, postedand in his

Rev.sale, all the law required.which isthat and thetween time
was com-this pointBellows’s ontestimony9. Mr.Stats., 46,ch. sec.
remainedadvertisementthat theand beyond disputeestablishespetent,

also be thetime. Such would presumptionoflengththeposted proper
of law.

of the salelack of a noticetherequests, uponY. The defendant’s
Thewere denied.Location, properlyin Wentworth’sbeing posted

elementaryIt is anin New Hampshire.is res adjudicataquestion
courtsof law established thebyand rulesthat precedentsprinciple,

or unjust.unless absurdfollowed, flatlyadhered to andshall be
jBellows Elliot, 12 Yt. 569.v.
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cause,in this asthe of the court deliveredrely upon opinionWe by
all526, he AtDob, 525, says,N. H. wherein events52 theJudge —“

complained bybe of theof at the trial cannot defend-ruling the court
BellowsJR., 552;Central JR. 32 Vt. v.ant.” v. Vermont Par-Stacy

sons, H.13 N. 256.
The say,—plaintiffs

law, 7,1. a full consideration of ch. and46,That the sec. ofupon
if5, be,•sec. ch. the Rev. has been held to that47, Stats.,of there is

no a town or it isin then notpublic place unincorporated place, neces-
tosary a notice therein.post

2. aThat is a is mixed law andquestionwhat ofpublic place fact.
The of andnature and situation the the uses to which it isplace, ap-

are toplied, bymatters of fact be settled the but when these arejury;
not in of law.mayit be adispute, question

3. case, itas to a is.That, given held that taxes are collect-applicable
able andupon an uninhabited that nounincorporated andplace, notice
need therein,be as be noposted there can therein, aspublic place

mattera of law.
4. That when are inthere inhabitants asunincorporated places, in

the case at nature, situation,the and uses ofbar, their several dwelling-
houses, and or all of orany not,whether them are public underplaces

frominstructions the of forproper court are fact thequestions jury
to determine.

5. ofThe fact this casequestions in have been submitted toarising
the jury, court;under instructions from the and theproper jury have
found that there was not a inpublic Wentworth’s Location dur-place

theing to this Ineight priorweeks sale. of these severalsupport prop-
ositions, Smith, 178,Tidd v. N v.see, also, 3 H. Burbanh,Wells 17

JELN. v. v.393, 173, Scammon,Bussell 40 N. H. ScammonJDyer, 28
428,N. H. v. 9Bailey,Gribson N. H. v.175, Wells 47 N.Company,

H, 255, Bussell v. 43 N. 396.H.JDyer,
6. The made by counsel, ordinarythe thatrequest plaintiffs’ an pri-

vate used suchdwelling-house, for the for whichpurposes dwelling-
used,houses are commonly is a is altogethernot more inpublic place,

accordance with the true idea of andthe statute the common-sense of
the than the bydoctrine for the orthing defendant,contended that
adopted by the court at the trials.

After hasthis been times thepoint many by highestsettled so judi-
cial state,tribunal of the to us it a little remarkable that theappears
court will hear the discussed.again subject seriously

JBJ. for theWm. defendant.JBJeywood,if

1. -The to in ofrightdeclaration the seizin be thealleges plaintiffs’
andwife, the shows that was sole seized of the premises.case she The

that was a haveobjection misjoinder oughtthere therefore to prevailed.
164,Gen. 48Stats., 157;sec. N. H.1813;ch. v. Benton,Whitcher

N. H.v. 51Cooper Alger, 172.
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2. The writ cannot be byamended out name ofstriking the the
husband. Kent v. 53 N. H. 576.Gray,

3. The motion for a nonsuit should sustained,have been because it
from the thatappears case the evidence did not seizin,show asjointa

alleged in the writ. Bart v. ;18 N. H. v.Ghesley, Wheeler,379 Smith
342;29 N. H. v. ;21 N. H. 61Stickney Stickney, Bailey Kimball,v.

26 N. H. 351.
4. The to aproceedings make valid sale must inbe substance as re-

by statute,the and ifquired arethey not, the sale is void. Cardi-
v. 182;6 N. H.Page,gan Bean v. Thompson, ;19 N. H. 290 Ainsworth

21v. N. PI.Bean, 400.
It thatappears the sale was fromadjourned one hour to another,

and it does not by the returnappear that the adjournment was made
asby theproclamation, statute requires.

5. The sheriff caused his return to inbe filed the office of the su-
court, when itpreme should have been infiled the officeof the clerk of

the court of common pleas.
6. The evidence that the notice was at of didtheposted place sale

shownot that it remained till Pierce,the of sale. Nelsonposted day v.
6 N. H. 193.

If7. amendments are to be allowed, should madethey bybe the
clerk of the sale, and no one else can do it. v. 9 N. H.Gibson Bailey,

;176 Low v. ;12 H.N. 340 Pierce v. N. H.Pettingill Richardson, 37
310, And311. amendments will not be allowed ofrightswhen the
other parties have ;intervened. Orvis v. Isle Yt.Motte,La 12 195 Ju-

v.devine Jackson, 18 Yt. 470.
8. Tiie treasurer did not assess tax and hisseasonably the issue war-

rant, isas provided by tax,the law the which act wasraising passed
1849,July 3, 1847. The warrant was not tillissued and theApril,

law that itrequires should been and thehave collected to treas-paid
urer on or before 1,1848.December This caused the mistakedelay by
reason of which the owner did not the tax.pay

We claim that the request of the for instructions,defendant in re-
to agard notice onposting Location,the should have been Itgranted.

is insaid, the of 52,this in Yol.report case that reasonsvery strong
bemight given for forthe construction of the statute contended theby

defendant this is notupon But it is said that the anpoint. question
open one. The court, however, at the term when allowed usthey

toagain insist upon this treated it as an and wepoint, question,open
trust that we may be if thatpardoned we so it. And we contendargue

“the fair rule to be is,deduced from that athe decisions public” is term,a ofplace relative the thecircumstancesdepending upon
case; and that in a case no suchours, placelike where there was
as those inenumerated the as from their verydecisions placespublic
nature, as hotels, &c., astores, dwelling-the post-office,—such —then
house a and that ismay be the should be selectedpublic place, house
most toopen observation, and to the notice sopublic best situated post
as to give information of the sale.public
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In notTidd v. it shoemaker’s was ashopSmith was decided that a
Bell,in J. in Russell v.place the town of C.Deerfield.public Dyer,

N. H. in the Deer-40 arose town of187, says that the therequestion
field, one of as as 1800towns, having earlythe oldest incorporated
a in the1823, yearsof two afterpopulation nearly 2,000, and having
decision, stores,two six and twomeeting-houses, taverns, post-eight
offices. And wor-store, a house of publicthat that aopinion shows
ship, or&c., may not be a and that themay public post-office,place,
railroad most commondepot, &o., because the is one ofmay be, place
resort; and that in are nothinly placessettled where thereplaces,
usually termed aspublic, may regardedother beplaces public places,

to their if itaccording situation as a of And is shownresort.place
that there orare several in a of is moreeach whichplaces township,
less visited the of whichby public, and at each a notice wouldposted
be seen more or it noless, contend, sayis not as to thatlogical, we

atnotice all need be And in this effort of theposted. case the plaintiffs
was, to show that all of the houses on the Location were public;equally

ifand they did this,succeed in be thatthe wouldonly consequence
it would have ifbeen well the had atenough postedsheriff the notice
any one of the several houses.

The question, in of v. N. 173,the case Russell 40 H. arose uponDyer,
the validity of a sale of the of of Pur-redemption Crawford’sequity
chase, where no one andlived, Location,of Nash & whereSawyer’s
there was but one and and itpublic no otherplace, dwelling-house,
was decided that under such circumstances the ofequity redemption
could not be sold. But taxes :must be collected the re-public good

it; ifquires an istaxed,uninhabited is there a to collectplace way—and
tax,the as decided in v. 17 H. 393.Burbanlc,Wells N.

If the doctrine indecided Russell v. 40 N. II. and 43173Dyer,
H. 396,N. should be carried of aout, there can be no sale place

therewhere are no Sargent,inhabitants. And in the ofopinion J.,
wouldit seem that he was much to the de-very inclined question

in Wellsv.cision Burbank. But little doubt it willverywe have that
held that abe tax in such a Butcan be collected. when theplace

has inhabitants, or a public through it,where road thereplace passes
be some a ifmust where notice would be seenplace by manyposted

and the of wouldknowledge Judge Sargent,it be circulated.persons,
his inopinionin the ofreport cited,the case last Itsays (p. 398),—“
hardly possibleis to conceive an notinhabited which would haveplace

than one This heldpublic upon ground clearlymore theplace. goes
“ofin both the of v.the case of Russell that areports Dyer, public” “is a toterm, situations,relative different andapplying objectsplace

toaccording the condition and of the town orcharacter whichplace
theformed of And in inpoint the the last case itinquiry.” opinion

clearlyis that inhabitants has asaid, every havingplace public place.
must and ifIt will some anwhere,have advertisement wereplace

it Burbank,In v.would be seen the theby post-Wellsposted, public.
of aing useless,have because Success waswhollynotice would been a
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it•wilderness, and was decided that it could be with.dispensed But in
case,this to anhave advertisement atposted either of the houses in

the could not have been anplace considered idle act. It would have
given and that issomebody,notice to the ofpurpose posting a notice.
We contend that it has never been settled that a sale for taxes under
our made of land instatutes can be an inhabited place, unless the ad-
vertisement is there. And in all cases, so far asposted we can find,

been,the has thewhere waspractice place inhabited, to post an adver-
there, tavern,tisement there were nothough store, mechanic’s shop,

&c., v.there. In N.Cambridge Chandler, 6 271,H. the advertisement
byon a board set thewas posted up Androscoggin river, where persons

who and down the river could see townpassed up it, the of Cambridge
Innot then inhabited. the ofbeing case Homer v. N.14 H.Cilley,

that87, it the Davis’splace Gore wasappeared inhabited, and that
andalike,the houses were all the advertisement was posted at a private

of Burbank,In the case v.dwelling-house. Wells• 17 N. H. 398, the
on aadvertisement was treeposted pine near a dam—as public a place

as in the These cases showany how it wastownship. understood up
into the time of the sale the last case,mentioned which was January

1842.4,
therefore,We that the courtcontend, were mistaken in thatsaying

inthis is an one aopennot case this.question like The decisions, in
v.v. Burbank and TheWells Wells have settled theCompany, question

;as to there are noa where inhabitants but as to aplace place where
we submit thatinhabitants,there are it never was settled. And no

abytitles will be unsettled construction of the law such as we contend
for; thatbut, on the is based acontrary, opinion construction ofupon

atsales,the as to tax muchstatute variance with the current of former
decisions, substance of which is wellthe in the aboveexpressed quota-

Sargent’s opinion intion from RussellJudge v. We contend'Dyer.
warranted,that no fromone was ever everanything decided in New

in a tax sale ofrelying upon an inhabited ifHampshire, no ad-place,
inof the sale was postedvertisement the place.

It in this that thecase had an inGreenoughs theappears agent vicin-
ifthat,and there is but little doubt aity, notice had been inposted the

Location, or the owners wouldthe have beenagent informed of it: and
in that this title never wouldcase tax have existed.

inand for the plaintiffs,Bingham, reply.Ray

I. rule in this stateWe admit that the has thatbeen, the court would
ornot the name of one of two moreallow demandants to be stricken

a ofout of writ of amendment. Pickett v.entry by way 4 N. H.King,
212. the has been the inalwaysBut otherpractice way Massachusetts—

Wife, 7 Mass. 291, Hunt,Colcord Swan Rehoboth 1v. v. Pick.
224; and think no substantial reasonwe can be thegiven why law-

the innot to have held sameought boon New as in Massa-Hampshire
chusetts.
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The states,rule has inalways been, both that the name of one of
defendants,two in an action for a ortort, tort,in besounding might

stricken out of the writ, of atby way amendment, time before order-any
the trial.ing

This is an action in tort. not asounding Why may nameplaintiff’s
be out,stricken as well as that of a defendant ? theWaiving precedents,
we think it would thepuzzle to aprofoundest jurist give reason for the
rule in the one case, will not holdwhich in the other.equally good
It was with this view of matter,the thatundoubtedly, the legislature
passed 3,1872.the act of July Laws, 39, 1,ch.Pamph. sec. 37.p.
The toright amend out aby striking name fallsplaintiff’s now with-
in the of thescope discretion,court’s as much as otherjust any

215,amendment Gen. Stats.,under ch. sec. 10.
If our action be maintained in thecannot name of W.George

Calioon and wife, under 13 of 164sec. ch. of the Stats.,Gen. then the
amendment Smithallowed becomesby Judge material and important.
This is an action of review, under 215,sec. ch.brought 3, of the
Gen. Stats. The itwhich seeks mod-original judgment, to reverse or
ify, was rendered Colebrook, term, ;at 1873February the allega-—see

oftions the writ of review served theupon a ofplaintiffs, whichcopy
we send to the court with this brief.

Neither party had to review until aany right was ren-judgment
dered—such a as an endjudgment put to the action. Gen.original
Stats., ch. 215, sec. 1. While our actionoriginal was be-pending,
fore any judgment had been rendered therein and before any right
of review had accrued, legislature 3,the the act ofpassed July 1872.
Instead of law,this theenacting general court have takenmight away
the right of review and then defendantaltogether, this would have
been concluded theabsolutely which the courtby rendered atjudgment
the February term, 1873, without ever thehaving opportunity (once

ofwaived) motionthis for a nonsuit.making
If the legislature has the topower the ofrepeal right alto-review

gether, in to we thinkregard which there can be no hasquestion, it
not also the power that ato defendant hissay may cause,review sub-

toject the right of the to amend theirplaintiffs writ outby striking
one of their names ? notDoes the to a or rem-power destroy right
edy, include the to limit or it? Theauthority regulate mustgreater
include the less. 304;Rich v. 39 N. H.Flanders, v.Willard Harvey,
24 N. El. cited;352-354, and cases there v. Mbs.Cummings White
Railroad, 43 N. 114; Bank,EL Read 23 ;v. Me. 318 Bank v. Freeze,
18 Me. 109; 11 284.v. Me.Thayer Seavey,

From moment when that inthe favor thejudgment of wasplaintiffs
rendered, to the moment when the clerk issued the order or writ of re-
view required Gen. Stats., 216,ch. sec. 3 inby issued thiswere(both
case shortly term,after the February it a final and conclu-was1873),
sive judgment between the and during that asparties, completeperiod
a bar to further as a belitigation judgment could inpossibly any
action where no review is ever that itbegun. time, could haveDuring
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case, as asbar, successfully any judg-in in a proper justpleadedbeen
rendition, no isa after its where review everyearment could within

commenced.
act ofto the defendant when theof had accruedNo reviewright

review can be said to be either1872, pending,effect. Notook3,July
statute is is-or order thefact, byin until the writ requiredorlegally

exists,a or is in a-to review case vestedNo rightsued the clerk.by
it that whenever abegun. follows, partyHenceuntil it isparty,

review,a his action ofcause, through-such reviewsrightpossessing
be,-controlled byand must the whichis to lawsits subjectout progress,

to review this causeat time it was Thebegun. rightin force thewere
3,1872,the of the act of Julyafterlong passageto the defendantcame

vested in under thehim to a theright plaintiffs,it to subjectand came
the of one of them.amend the nameaforesaid, by droppingto writact

and thebeforea time—a given period judgmentThere was —after
action not and could not bethat the wasreview,of thecommencement

undetermined matter between theto anIt ceased be open,pending.
instituted his action of re-until the plaintiffand soremainedparties,

asnew itthat,did he took the proceedingthe defendantWhenview.
the suitoriginalnot as the law existed whenandlaw,then existed by

begun.was
3, 1872,2 actto section of the of JulyobjectionIf the constitutional

action, it would not theagainstthe original applyagainstapplywould
latter was not at the time of itsthereview, pendingof becauseaction

;Gilmore, 37 N. H. 457whatever. v.Badgerin senseanypassage,
559; Janvrin,Zollar v. N. H. 117.N. H. 4918v. Fogg,Plumer

byused our whenuniformly judges speakingalmostthe phraseNote
“ of re-of it as an actionThey speakin review.of a case pending

3,1872,section of the act of Julythat the secondBut insistweview.”
action,our if theto evenoriginalwhen appliedconstitutionalwas

now; Doe, J.,inof Kent v.and the reasoning Graypendingsame were
insustains us this on theposition,reported),notcounty, yet(Coos

oral at December 1874.term,in our argumentsuggestedgrounds

* motionbefore us on acase, though comingC. ThisStanley, J., C.
review,on trial on is toreallyof thejury,theaside the verdictto set

in N. H.as if the 52original case, reporteddecidedandconsideredbe
in examina-rehearing;for a and theus on a motionbefore518, were

in InI have considered them that light.raisedof the questionstion
it to consider theonly necessaryI have deemedtaken,I haveviewthe

re-of the court to the instructionsgivethe refusalbyraisedquestions
toactuallyand the instructionsdefendant, by given,thebyquested

were taken.exceptionswhich
of in wasnotice of the sale the land questionfinds that noThe case

totwo or andLocation; years upthat for three priorin theposted

* case, didJ.,counsel, havingand theJ., Smith, reservedhaving been ofLadd,
not sit.
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six familiesthe time there had been in theresidingof the sale easterly
small,of inLocation, ordinary dwelling-houses; that eachpart the of

or clearingsaid a small farm where hissettlers occupied dwelling-house
nolocated;was there was place dwelling-housesand that except at

have beenmight posted.which a of salenotice
courtThe the to instruct the thatjurydefendant requested inasmuch

as init a settlement Wentworth’s Location,that there wasappears con-
of inhabitants inof familiessisting residingseveral the Location in

October, 1849, andDecember,and itNovember, January, 1850, was
countyof of shouldnecessary that sheriff the Coos havethe posted a

notice of in in some in thepublic placethe sale question Location.
The that on the evidence ofdefendant also claimed the itplaintiffs ap-

inpeared placesthat in 1849 were severalthere Wentworth’s Location
advertisement,so if in ofpublic anythat an oneposted wouldthem,

andhave been themany persons, especially byseen residents ofby the
place; the court to orderhe therefore a verdict forrequested the de-
fendants. should have been granted.Both of these requests

The under a tax-title fromclaim derived Charlesplaintiffs Bellows,
father theof who was sheriff of thethe female plaintiff, county of Coos,
and of taxes in Wentworth’s Location.acting collector The sale was
made in The statute then in force1850. required theJanuary, collec-

“tor to or of the sale inan advertisement notice somepost public place
in the or lands to be soldtown where the were forplace situated, eight

128,weeks 131.Stats.before the sale.” Comp.
ItThis, was not done. is wellfinds, settled,the bycase repeated

country,decisions of this that theof all courts of apowerthe collector
to sell of is ataxes naked power,lands for the notnon-payment coup­

interest;led with in such cases the lawan and all requires that every
mustprerequisite ;—of the itspower precedeto exercise exercisethe

that or his act willthe the not beagent power,must sustained.pursue
; Hunt,Parker v. v. 11Rules, Lessee,4 Wheat. 77­ Ala.Lyon 295, ;312­

2 38; ; 10 &Ohio 1 Scam. 335­ Sm.378; 4 Dev. Marsh. 246, 251, 264;
;2 2231; ;Ham. 119­ Yeates 100­ 13 Serg.6 Wheat. & Rawle(Ohio)

; ; 32; ;208­ Ham. 87 588­ 13 Peters 458­ Wheat. 688.681,Cowen
In the court Insay,v. 8 Vt. 423,Spear interpreting theseDitty, —“

andto the assessmentstatutes, collectione., relatingstatutes of—i.
taxes, title to be under themacquiredconsider the as strictishould—we
juris, fulland a and withcomplete complianceshould require the

ofBefore the title the owner isrequisitions of the statute. divested
by such should toupon everything tendinga we insist theproceeding,

insecurity is the terms ofof which either theprescribedthe owner act,
construction,strict or which init reasonable andbrought bywithin the

nature of is to effect tonecessary give ample everythe transaction safe­
to throwguard around thehave endeavoredlegislaturewhich the sub­
12Elliot, Vt. 569.ject.” is Bellowsv.To the same effect

“ made,sale is directs aWhen under thestatute, thingthe which to
ofbe mannerdone, doingandform, time,or the anything,prescribes

such and mannerform, time,in orthing prescribed,must done thebe
VOL. lvii. 37
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invalid; iftitle is and in this must be strictly,the the statuterespect
;not with. Chandler 22 Vt. 388­literally, complied v. SumnerSpear,

; 124; 359;1Sherman,v. 13 Vt. 12­ v. Vt. Vt.17Carpenter Sawyer,
2; ;v. 2 & 649­318,Hen. Mum. 336­ 1 CarterBeverly, (Ind.)Kenney

542; ;v. Polk Rose,Carter 19 La. Ann. 184­ v.(Ind.) Offutt,Brady
56;159, 160; 374;153,25 Md. 10 Gill & Gill & Johns.Johns. 11

304;Rains, ;48 Mo. 538­ 49 Mo.536, 302,v. Abbott v.Lagroe Doling,
Fisher, ; 137; Rulev. 49 Mo. Williams 58 Ill.Large Underhill,307­ v.

365;v. 1 Bush v. 1Parker, Williams,Cooke Cooke 360.
“ far, setshands,Trace it ever so and everthrough so whoevermany

hea tax title must show that has with allup requirementsthecomplied
statute, unless, indeed, theof the former were the purchaser.owner

a inter­It a cardinal that man not hisprinciple,is shall be divested of
andacts, law,in his hisest but own or the ofproperty by operation

estate byare instituted to the totitle realproceedings changewhere
law, law,of the pro­of the the underoperation requirements which
had, must Jackson v.strictlyare be with.”ceedings complied Estey,

151;Cook 7148,Wend. v. 88.1 Cow.Shepard,
43 H. that396, J.,Russell v. N. court, Sargent, sayIn theDyer,

“ law,maxim tois an old of the that divestIt statuteevery authority,
beanother,without his consent and to mustthe title of one transfer it
ofor the title will not he instrictly pass; cites,”—andpursued, support

Grosvenor v. 7 v.Little, 376,this Greenl. Matherposition, Chapman,
2 N.54,6 Mead N. H. 3498,Conn. v. and v.Harvey, Libbey Copp,

46.H.
butcited,authorities in of this besupportmoreMany position might

necessary. so of equityIt is founded firmly uponit is not principles
to admit ofnatural as not reasonable doubt.and justice,

a the essence oflaw,it is maxim of that notice is of theAgain:
to be done.things

rule,a that in orjudicial proceed-is fundamental judicialIt quasi
the ancitizen, op-the of he shall andaffecting rights have noticeings,

decree,the orto be before ofheard rendition any judgment,portunity
him; hiswords, warned,other he must and havebeagainstorder —in

itthe ofIf such is law notice .inin court.' judicial proceedings,day
much force to the power,with exercise of ministerialgreaterapplies

is construc-summary merelyact not but the notice isonlythewhere
in and termi-the is the nature of ative, proceeding judgment,where

on Taxof the to realin divestiture title estate. Blackwellthenates
214.Titles

theN. in173, Bell, J., deliveringv. H. C.Russell 40Dyer,In
in a to thecourt, says regularityof the that matter so essentialopinion

con­it,auction,of a at as notice ofproper anysale publicfairnessand
in statutorycase with thedispense any provi­wouldwhichstruction

it inadmissible.isrequiring clearlysion
Fenwick, 585, 591,v. the with appro­4 Rand. court quoteNealeIn

4v.Marshall, J.,the C. in Peyton,ofopinionfrom Williamsbation
adver-in that nothe argumentand it was contended77, sayWheat.
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law; that theof the sale the lawbytisement was should di-required
a of notice to be given,rect sale without wouldproperty be apublic

soconsequencesand would lead toperfect anomaly, mischievous that
not reason be instrongest justifiedcould without thewe imputing

asuch to whereespeciallya course the man’slegislature, highest
lost toto and himestate—his land—was be forfeited theby summary

of ofand sale for the taxes.”non-paymentdistressprocess
In of andcase, 1782,that the law intoamending reducing one the

&c., did not containtaxes,several acts for theascertaining provision
for notice contained in the act of 1781.

In Smith, Porter, J.,v. 3 La. in418, theDeLogney delivering opin-
onlycourt,ion of the The citizen can liesays, of hisdeprived prop-—“

consent, orerty byin two his forcedown alienationways, by under the—
of law. The latter mode ofauthority transferring allproperty derives

its from a strict theefficacy of formalitiespursuance which the law
then, these are there isprescribes. Where, wanting, not the aliena-

tion which can alone the want ofby law consentsupply by the
owner.

Kershaw,In 513,Reaves v. 4 Martin the court that,held, although
there is no law the inway which constablesprescribing shall no­give
tice of or boundsales, they notice,whether are to give any they are
nevertheless bound to the same notice asgive sheriffs upon the sale of

•property.
:Again it is said that havecollectors no topower sell land except

in pursuance of the contained inprovisions statute,the and can only
insell the incases it has been soprecise which authorized. Brown v.

25Veazie, Me. 359.
It would seem, then, principles andupon general upon authority,

that a sale aof land collector of withoutby taxes, notice and without
a strict and literal withcompliance all those provisions of the statute
for the ofprotection citizen,the is invalid.

is notice,How it to excuse this want of theattempted which the
statute ?requiresperemptorily By asserting that the jury, under

instructions,proper have found that there was no public inplace the
Location, the law could not beconsequently with andcomplied the
notice could andrequired by law not be the maxim “Lexgiven, non

ad is to sustaincogit invoked thisimpossibilia” position.
It said,is further that this is not now openan inquestion this state,

elsewhere;however it that thisbe court havemay decided many times,
that where there is no notice is notpublic place, necessary, and need
not be in the or theposted town where landsplace to be sold are
situated.

Let us these positions.examine
There no about thewas, trial,on the dispute following facts: There

six a smallby settlers,were houses each farmoccupied having which he
evidence,It is of the to balanceoccupied. jurythe province prob-weigh

abilities, of witnesses,determine the and drawcredibility inferences and
from no toconclusions facts Here there was evidence beproved. weigh-
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of notno be tlie wasbalanced, credibilityto witnessesed, probabilities
no in a to drawjurybe and was occasionto therepassed to callupon,

from, the so farfacts,facts Hereinferences and conclusions proved.
of not inthey notice,to werequestion dispute.as related the

In 3 N. it is that what is178, questionTidd H. said theSmith,v.
fact;a of law and of but whena is partly partlypublic place, question

aare in whether a is to be consideredthe facts not dispute place pub-
aof the it is oflaw,lic within the thenmeaning purely questionplace

hold islaw, and not to submitted to the To that itought jury.be a
of for the lead to and serious con-question juryfact would uncertainty

then, law,fusion. of facts stated inThis, being a thequestion upon
in inthe I no that there was asaying public placecase have hesitation

the and intent of statute. In mythe within theLocation, meaning
view, dwelling-housein of more aanythe absence place public, must

aof offor a notice saleregardedbe theplace purpose postinga public
it asked of six dwelling-of land for But which thesetaxes. may be

the should have posted.houses was where notice beenthe public place
this were all Thethey places.that forMy is, purpose publicanswer

at mostnot the the public place;—law does to berequire postednotice
and forit and it to at a place,simply only requires posted publicbe

have been suffi-this at of them wouldpurpose posteda notice either
statute, is Whatas used in the relative.cient. The term public place,

and and whatcity,be a in a crowdedmight public populousplace
inhabited,in entire-would a a small arepublic place town,be sparsely

differently questions.
as of the law is to notice s.o.thatWhen, seen,have object givewe the

his andtodelinquent opportunity paythe havemaytax-payer taxes
such aland,his will tend to accomplishsave construction whichany

sixa on one ofis of notice theseresult the true one. That the posting
histo thatwould to notice the ownergiveliave*tendeddwelling-houses

factstaxes,of his on theland was to for the non-paymentbe forfeited
of thesecase, occupantsstated in the is an Thequestion.not open

them, in a with thesome under contracthouses, possessionof were
of lived about sixto the owneragentowner The formerpurchase.

in or theErrol,and to to settle-Location, goingofmiles thenortherly
; aand had noticein he crossed the LocationMaine,ments frequently

this fact havewoulddwelling-houseson one of these sixpostedbeen
andagent,as to the formerall wellknown to the others asbeen
Theof owner.the theknowledgethem have tothrough would come

have communicated toundoubtedlyof these houses wouldoccupants
ad-an wasland, interest,in which hadtheyfact that histhe owner the
toIf wasof taxes. either noticeto be sold for non-paymentvertised

could been bestwith, in Lancaster havethat at the hoteldispensedbe
was, no-giveit towas, presumeif as weomitted, the real mustpurpose
sale the land.without the ofpaidso that the tax have beentice might

I aman butquestion,it is that this is not now opensaidAgain, '
and see howadmit Let usto this examinenot prepared proposition.

authority.standsit upon
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case, where of is aquestion placeThe first the whatreported public
considered, Smith,of a is is v.for the notice Tiddpostingpurposes

onlythis that case is no caseupon question authority.but Thatsupra,
Deerfield,in the of a town nearlydecides that town twocontaining

ininhabitants, situated a denselythousand comparatively populated
instate, and which 1823 contained twoofpart meeting-houses,the

twotaverns, six and waseight stores, a shoemaker’spost-offices, shop
alaw,of fornot, publicas a matter the reason that there wereplace,

thatother in that town were so much moreplaces public.
case is v. N. H. In caseBurbank,The next 17 393. that theWells

involved,title to of Success was un-township claimingthe the plaintiff
a It that itder tax title. was uninhabited. There wasappeared wholly

it. ofonlyno house or The indications werebuilding upon occupation
anda small of a dam across a Itsmall stream. waspasture-landpiece

not to whether a notice tonecessary determine have beenought posted,
for other and more serious toobjectionsthere were the of thevalidity

title;tax of Parker,in the course the opinion,but C. J., remarks,
—“ necessary to settleIt is not at this time what be amay public place
within the of the statute. it ismeaning Practically, under-generally

store,stood a ortavern, placeto mean other inwhere are thepeople
ofhabit of for the transaction business.resorting aPerhaps meeting-

from week week forhouse, toopen public worship, may come within
might inthe How we hold this ifcase there had beendescription. a

but no more we no to in-dwelling-house, place public, have occasion
inhabitant, therequire. As there was no could nobe Itpublic place.”

will be that courtobserved the refrain fromexpressly anygiving opin-
ion inwhether, the absence ofupon question anythe place public,more
a not then bemay a within thedwelling-house place ofpublic meaning

statute;the so of this case anthat, being authorityinstead for the plain-
tiff, itfrom form used mustthe of be asexpression regarded sustaining
the view of defendants.the

isThe case wherein the is v. Com­questionnext considered Wells
that similar to v.24,N. H. and is47 Wells Burbank. Therepany,

was in v. no dwelling-house, and the was un­placeWells Company
; court, v.and Tidd Smith andorganized citingthe v. Burbank,Wells

necessaryhold it was not to a of thethat notice inpost sale the place
this waswhere the lands When case previouslylie. before court,the

ofauthority to,the the cases above referred withoutupon theconsidering
andmarked difference between those cases the case then under consid­

eration, the court said that the found thathaving wasjury there no
it necessarywas not that notice shouldany have beenpublic place,

one,court treat the as not anThe there butposted. question open
there isverythere is a intimation that doubt aboutstrong the correct­

and ifdecisions, thetheyness of those were a newsay question one
their decision be different.might

seen,as thewhen,Now we have authorities which that decisionupon
it, when,is based not and upon general principles upondo andsupport

the of in itgreat weight authority jurisdictions,other cannot be sus-
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be indecision not to conclusive the decision of thetamed, oughtthat
us.now beforequestions

that former insaid, to reverse the decision this caseIt is further
therefore,titles, it mayand be cor-manywould unsettle notthough

Anrect, however,be ofchanged. examination,not now theit should
dependfew, ifbut titles on thisany,shows thatrecords, very question,

but—-so this is entitled to little En-few that consideration.position
I am of thatviews,these opiniontertaining

andbe set a new trialaside,The verdict should granted.

writ toentryis of recover the ofBand, grantJ. This a land called
and case in 52 H.Location, is the N. ThereportedWentworth’s 518.

Januaryof the land made on 1850.rely 29,a tax saleplaintiffs upon
of the sale was inpostedIt is that no noticeconceded Wentworth’s

ofthe advertisement sale to berequires upLocation. The statute posted
46,where landsin the the lie. Bev. ch.place Stats.,at some townpublic

foris, eightof that weeksThe claim the precedingsec. 7. plaintiffs
Location,in the there-of was no andday public placethe the sale there

with ofrequirementwas to the the statute.fore it impossible comply
that,to forshow two orThey testimony tending yearsintroduced three

there had been sixsale,to the time the families re-and to ofprior up
in small, ordinarythe Location, dwelling-in the ofeasterly partsiding

houses, and of them orframed,of somelogssome made —two
Magallowaythe river,the of and the resteasterly sidethree upon

; ofthat each the settlers a smallthe side andupon westerly occupied
wasfarm, dwelling-housewhere his located.or clearing,

“ofcalls for a theinterpretation expression publicThe case judicial
that,The defendant contends as aas it is in the statute.usedplace,”

a in the atlaw, must been Location thepublic placematter of there have
that the iscontend resquestion adjudi­time of the sale. The plaintiffs

we are in fol­cata and referred their brief to thein New Hampshire,
Smith, 178;3 H. 9Tidd v. N. v.authorities : Gibson Bailey,lowing

; Scammon,N. H. 393­ v.; Burbank,N. 17 Scammon 28H. v.175­ Wells
v.id., ;N. H. 43 N. H. 396­;N. v. 40 WellsH. 428­ Russell Dyer, 173­—­
inbrieflyI to examine these casesH. 255. propose47 N.Company,

their order.
shoemaker’s in town Deer-shopv. a the ofdecides thatTidd Smith

1820, meaninga within the ofnot publicin the wasfield, year place
“ Thebuildingsand of non-residents.”the landstaxingAn act for

in Russell v. N. H. as fol-187,40interpreted Dyer,case was judicially
“ H. the was aSmith, 178,N. arose whatquestionIn 3lows : Tidd v.

lands,the act forof non-residentmeaning taxingthewithinpublic place
be for weekspostedthe sale shouldnotice of threethatwhich provided

house,The notice was in apostedin town.in thesome public place
as a thatinn, and frompublicafterwarddays keptand for somethen

It was that theshop. ques-there helda shoemaker’sonly astime used
to with-is be considered a publiction, place placeawhether particular

ofquestionis a of fact andstatute, partlythe partlyin ofmeaningthe
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nature and and thelaw. The situation of the uses toplaces, which
byare are matters of fact to be a Butjury.settled whenthey applied,

settled, whether the is to considered athese are beplace public place
ofthe intent the statute is a of law. Andwithin thepurely question

of knowledgefacts common to the court were ofbeing everybody, opin-
aion that shoemaker’s under the circumstances of thatshop, case,

not be deemed a withincould the of thatpublic place meaning statute.
Deerfield,then inThe arose the town of one of in-question the oldest

towns, earlyas a’s1800 a ofcorporated having 2,000,population nearly
denselyand situated in a of the and inpeopled portion state, having

1828, two before thisyears decision, two meeting-houses, eight taverns,
andstores, two post-offices.”six

Gibson v. was a writ of aentry to recover tract of landBailey in
TIj sale,tenants claimedUnity. virtue of a tax forby and, the pur-

of that wasshowing valid,the sale introduced apose record of athey
“warrant for a and atown-meeting, return as :thereon, follows Unity,

11,March 1823. We, the ofselectmen thatUnity, certify we have
a ofup true the within atposted copy warrant the house of Francis

Olíase, fifteen days to saidprevious The court heldmeeting.” the re-
turn insufficient, because it did not show that the warrant was posted
at a also,andpublic thatplace; the return be somight amended as to

“ thatshow Francis Chase’s was a public The caseplace.” does not
seem to be very Itimportant. may have some thebearing ques-upon
tion not,whether or in case of andoubt, officer bemay topermitted
select a public place.

The next case is v.Wells Burbank. This is a case, and aleading
very important one. It was for andtrespass breaking entering the

inclose theplaintiff’s of Ittownship Success. was admitted that the
was uninhabited.township say,The court is not tonecessary—“It

atsettle this whattime be amay withinpublic place the ofmeaning
the statute. it isPractically, togenerally tavern,supposed mean a
store, or other place where are in the habit of forpeople theresorting
transaction of business. a fromPerhaps meeting-house, week toopen

forweek public may come within theworship, Howdescription. we
hold inmight this ifcase, hadthere been a withindwelling-house the

but no moretownship, place we have nopublic, occasion to inquire.
As inhabitant,there was no there could be no Lex nonpublic place.

adcogit is,The result not that the tax could not be col-impossibilia.
lected because no advertisement could be in aposted inpublic place
the itbut thattownship, advertisement,be withoutmight collected such
if the other notices by the statute wererequired duly given.”

I doubt the soundness of the indoctrine advanced lastthe paragraph
of the above Iquotation, and do not it cansee how be withreconciled
the doctrine of v.Russell 40 N. andH. 173 43 N. H. 396. Rus­Dyer,
sell v. holds, that where the law out a inDyer points particular way
which a man’s mayproperty debts,be sold to his andpay it is impos­
sible to inproceed way,that the cannot be v.sold.property Wells
Burbank holds that where the out a inparticularlaw whichpoints way
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toit istaxes, proceedsold for andmay impossiblebea man’s property
thein Can twoway.be made some othermayin the saleway,that

?side, of lawlean the same principleand uponstand side bycases
'' to divestauthoritymaxim of the law that statuteeveryIt is an old

must beanotherhis and transfer it toone consentthe title of without
20Robinson,Olcott v.title not pass.”or the willstrictly pursued,

150; Little, 6; v.v. Greenl. 376­ Mather Chapman,Grosvenor 7Barb. ­
;N. 46­; v. 3 H.254; v. N. H. 498­Conn. Mead Libbey Copp,Harvey,

20;2; 14 Mass.9 24­ v.Davis v. Mass. Amory,WilliamsMaynard, ­
276;6349; Maxwell,4 v. Wall.Pet. Slaterv. Taylor,Ronkendorf

;78­; Lessee,4 Wheat.294­ v.Tax Titles WilliamsBlackwell on Peyton’s
88;Powell, 119; Jackson v. 7 Cow.6 Wheat.Thatcher v. Shepard,

6 Mo. 64.Reeds,v.Morton
fol-as255, J.,N. H. commentsBartlett,In 47v.Wells Company,

Burbank and Russell v.lows v. Dyer:Wellsupon
'' it is notthat'394,N. H. it decidedBurbank,In v. was17Wells

unincorpo­in anan of a sale for taxesto advertisementnecessary post ’ theuninhabited; not understandand we dorated isplace, which
by sub­anyshakenthat to have beenauthority pointof this case upon
not now seeH. 399. doRussell v. 42 N. Wedecision.sequent Dyer,

It can­case inthe thatoverruling particular.sufficient reason forany
that the184, legisla­40 N. H. be presumedas in Ruseell v.not, Dyer,

to the statutessuch an uninhabited placetoture did not intend subject
manyhave forand similarthis othertaxation, placesrelative to since

taxation, andas ofin our statutes objectsbeen namedyears specially
futile;—seembyof collection sale wouldthe powerthe taxation without

of theof andobjects provisionsa thethat, comparisonso carefulupon
as wellin Russell v.those consideredhere, Dyer,in withquestionstatutes

a distinctionforfind sufficient groundsin of wepublic policy,as reasons
circumstan­v. Burbank. theseand Underthe latter case Wellsbetween

to worklikelyBurbank does not seemof v.as the doctrineces, Wells
consider­that a veryand as it is probablepractical injustice,realany

yearstwentyto real estate theacquired duringnumber of titlesable
unques­was and while it has beenmade,in that casesince the decision

uponmay dependand undisturbed by legislation,the courttioned by
down, the lawour underdeem it dutylaid we shouldrule therethe
its correctness.”now to questionnot

in the firstremark, place,I wish toquotation,In to the aboveregard
44 of;spokenfor a distinction”sufficient groundsI find thethat do not

v. Burbankclear thatthat it is Wellsquitein place,theand, second
the decisionthat renderedto the courtsatisfactorynot altogetherwas

BurbankI v.thatone, willingFor am Wellsin v.Wells Company.
it mightlaw, but becauseI think it isstand, goodnot becauseshould

time.atit the presentin titles to oven-uledisturbingwork mischief
in that direction.furtherto travel anyI unwillingBut am

the cases419,H. is one ofScammon, 28 N.v.of ScammonThe case
inmatterthat theofin thesupport propositiontheby plaintiffscited

an impor-It does not seem to beis adjudicaba.here rescontroversy
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tant case. It that is returnedmerely decides when a warrant to have
at a ofbeen house this will beposted public worship, takenprima facie

ato be and be boundpublic place, the who will toparty objects show
the of hisgrounds objection.

The distinction case,between the and the cases ofpresent Wells v.
Burbank and v. InWells is broad and clear. both of thoseCompany,
cases the was as to the ofquestion posting advertisementsnecessity up
in Inplaces entirely case,uninhabited. the thepresent question is as
to the of an in anecessity posting advertisement whereup place there
are six inhabited The to bedwelling-houses. very decidedpoint now
was left in Burbank.expressly open Wells v. The court say,—uSow
we holdmight in this ease there ahad been indwelling-house the town­if

but noship, more we tohave no occasionplace public, inquire.”
It is not to see how a at a tax sale couldeasy purchaser infer from

Wellsv. Burbank that the court aswould aregard unimportant failure
to anpost advertisement in the where the lands toplace be sold iflay,
there were six inhabited there.dwelling-houses

There is also a very insignificant Russell v.passage 43 N. H.Dyer,
“397, which not to be overlooked. Threeought different views pre­

sent themselves to the court. It be held thatmight couldnothing be
as aregarded public place certain andexcept places buildings designed

for use, aspublic taverns,houses of public worship, post-offices,and
stores, which be inmight as ofregarded public,law because their pub­
lic use. Another view might regard toany place open public observa­
tion, and to attractlikely public notice, as so thatpublic, every door on

street orWashington be aBroadway public place,would and all of them
equally entitled to be as the mostregarded public places in the city where
they are. Another whichview was the courtadopted by was, that public

term,is aplace relative to anddifferentapplying situationsobjects accord­
toing the condition and character of the ortown whichplace formed the

; and,of inpoint inquiry towhat was bejudging deemed a public place,
regard must be had to the whether suchquestion is, fromplace situa­
tion, use,andcircumstances, one of the where theplaces inhabitants'
and others most met, or or hadfrequently resorted, occasion be,to so
that a notice thereposted would, for that reason, be tolikely meet pub­

* *lic view and attract observation. It bemay observed, uponthat
either of the last views it is hardly topossible conceive any inhabited

whichplace would not have more than one public place.”
It seems, then, that the precise involved in thisquestion controversy,

instead of having been inadjudged heretofore accordance with the
claim of the was to anplaintiffs, declared be inopen question 1845,
when v. ;Wells Burbank was decided­ and in 1861, when Russell v. Dyer

“was decided, the court settled the definition of atrue public place,” if
it had not been settled, and announcedpreviously that, toaccording

“definition,that it would tohardly be conceivepossible any inhabited
which not thanplace would have more one public place.”

We come now to the which has been inopinion already rendered this
case. The court If the what constitutessay, questionwhole a—“
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one, mighta newfor the of notice were therepublic place purpose
has yetto it examination than itbe reason a more carefulgood give

whether, the true constructionstate,in this and to considerreceived
town,in the inhab-of is not that notice should bethe statute posted

untravelled; the notice shouldited or travelled or whetheruninhabited,
asin in a asnot one of the most places, publicbe posted public place

in any;in it would as to be seen asor a where beany, place likely
notice, arbi-a of iswhether the word used to describe place“public,”

technical, beand or it that notice should nottrary whether requires
likelyat a in town where it would be lessmateriallytheposted place

as to in or to into theto be seen such beby persons might gohappen
; statutetown, than at some other in same town whether theplace the

andtown,does not notice to in therequire postedbeimperatively
“ to anwhether the chief of the word was notpublic” preventobject

byor of the it at anegligent notice,intentional concealment posting
;in thenot as with other town whethercompared placesplace public

the word than a andrelatively compara-means moreanything place
and, andessentiallyat all not lesstively events, peculiarly pub-public,

town, if is no commonlic than in the same there ofplaceother-places
forresort. reasons be such a construc-Very might givenstrong

tion.”
veryThe above statement is clear andargumentative convincing;

“ofand I think it is in with definition aaccordance the public place”
in v.Russell But the court on topreviously go say,—adopted Dyer.

“ But is an one v.the not 47general question open (Wells Company,
235, ;N. H. and in which constructiontiie manner the settled255)­

complainwas at the trial of this case the defendant cannot of.applied
v. 3Smith,If the construction to the from 1825 N.given statute (Tidd

oferroneous,H. to the time is the introduction the true178) present
.construction, it,and the of unsettlemight nowretrospective application

and disturb that out therights growntitles vested have of established
assent;To this I cannot and I alreadyconstruction.” have examined

to,the cases referred and stated the reasons I think thewhy precise
isin this case still an unless to be boundquestion one, bywe areopen

the in motion foralreadydecision rendered the case. There was a a
“follows: Mo­and the the clerk’s docket is asrehearing, entry upon

tion understand­granted,to forward for not therehearingbring upon
the of the that alling ques­between the and courtparties suggestion

it istions as trial.” I plain,to notice be raised on anothermight think
from ofthis that the court desired to matter notice aentry, give the
further It to to an entryexamination. seems bo aequivalent granting

the of notice.rehearing upon question

Cushing, J. main in is ascase,C. The this which to thequestion
in statute,of the term the to me not tomeaning bepublic place appears

muchattended with difficulty.
The cases which have been cited the of counsel areby industry

3 N. H.Tidd H. RussellSmith, 178, Burbank, 393,v. Wells v. 17 N.
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28 H. 428,40 H. N. Gibson173, Scammon,v. N. Scammon v. v.Dyer,
N. H.175, 255,9 N. H. and Russellv. 47 v.WellsBailey, Company,

43 N. H. 396.Dyer,
think,I innot,The exact of this case has been decided eitherpoint

cited, I fair of the inof the cases but think the result thosereasoning
Stanley.cases is the conclusion brotherbyreached nay

v. Success,In the inBurbank,Wells the town of where lands dis­
ofinhabitants, Parker, J.,had no aiad the dictum C.pute lay, was

“him inremark,with the How we holdcarefully qualified by might
this case if there had a the nobeen within butdwelling-house township,

more no Iplace remark,we occasion to Thispublic, iiaquire.”have
think, makes the dictum, which was not the en­point actually decided,

totirely the case.inapplicable principal
I do not think, either, that the maxim lex non adcogit isimpossibilia

aIt.does not to me that tax is a ofrightly applied. anydebtappear
debt;thanhigher other honest and I canobligation any see no reason

the ofwhy requirements tire statute should not be as fulfilledrigorously
in aappropriating man’s to the of a as inproperty payment tax,. appro-

it to the of a no Ipriating payment debt. There is whichprinciple
firad,cara in morals or which the state is bound tojustice, by any more

observance of its inrigorous laws the of other hon-enforcing payment
debts,est than in the of its ownenforcing claims.payment

In Russell v. twice whilecourt,before the the remarks of theDyer,
learned tend tojudges’ arguendo very show thatstrongly they would
have held that there a inwas Wentworth’spublic place Location—the

inland now inwas fact held that thedispute return,officer’s that—it
there was but in & Sawyer’s Location,one Nash con­public place was
clusive on that andpoint; the statute that therequiring advertisement
should be in two it wasposted public places, toimpossible comply with

law,the and therefore the void.waslevy
The to which the law noimpossible thing, compelled one, was the

ofcollection the debt out of inas,that property, Burbank,Wellsv.just
it would thatseem the to haveimpossible been the collec­thing ought
tion of the tax. It to me that v.Russellappears Dyer substantially

distinction,overrules the dictum in Burbank, althoughWellsv. a which
I think is difference,without a has been taken between the collection

a ofof tax and a debt.
The in to thequestion regard does notproper parties necessarily

inarise this and it iscase, necessarynot to form or express any opinion
it.upon

After delivered, Drew,the were and Jor­foregoing opinions Ray,
dan, with A. Chase,were Geo. and in be­Bingham Sargent &whom
half of the moved for a and inplaintiffs, rehearing, ofargued support

motion,the as :follows

It conceded that no notice ofwas the sale was in the Loca-posted
tion.
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The that noplaintiffs’ testimony publictended to show there was
before,Location,in saidplace before,either or the weeksduring eight
in the29,1850, daythe it sold. Six families residedJanuary was

for sale,thereof two or the ofeasterly part years daythree preceding
in small or framed or three on of thelog houses, easterlythe side—two

river, and the rest side. EachMagalloway westerlythe settler’supon
was located on a small farm ordwelling-house clearing.

There had never been church, school-house,hotel,any meeting-house,
office, store, board or box themechanic-shop, sign-post, byguide-post,

no orwayside, public highway or other saidbridge, any exceptplace,
at a notice ofdwelling-houses, which said sale have beenmight posted.

No hadperson ever known a notice or toadvertisement of kind beany
inposted the Location before said sale.

the now before the the mustUpon question court, above statement
be true,taken to be the the bybecause under instructions givenjury,
the areturned verdict in the favor. What-presiding judge, plaintiffs’
ever the to verdict in ourplaintiffs’ testimony tended afterprove
favor, must be taken as being proved.

The arises, law,then whether or as matter of the courtquestion not,
toought have instructed the that it fornecessarywasjury absolutely

the sheriff, at the time to sale atnamed, a notice of this somepost
Location,on the as defendant indwelling-house the requested; or,—

other words, the court to have ordered a nonsuit or verdict forOught
the defendant ? The solution of this itupon whetherinquiry depends
is a of aquestion hand,law on the one or of factmerely, question

fact,or amerely, mixed of and on the other. If the lat­lawquestion
Doe,ter, the case was In of J.,sent to the the languageproperly jury.

“in v.Cahoon 52 N. H. in theCoe, 526, The manner which settled
construction was at trialthe of this case the defendant cannotapplied

of.” acomplain The whole matter is narrowed down to single point,
namely, not, law,whether or as a matter of a mere private dwelling-­

ishouse and a where therenecessarily always public place,prima facie
is no ismore We that such the law. The statuteplace public. deny

the to in the townrequired necessarilyadvertisement be notposted,
insituated,where the but to there the eventlands were beonly posted

such interpretation.town a is truecontained This thepublic place.
This gives the and to all the clauses which thelegitimate effectproper

Stats.,section Such con­referred to contains. Rev. ch. sec. 7.46,
struction has obtained our and most eminentbestamong lawyers

hasever since the of statute. More especiallyexistence thejudges
this resident inprevailed the bar and theopinion among judiciary

Carroll, nowcounties of and theCoos, Grafton, question pre­where
state,could In of which haveonlysented arise. the other sections the

has arisenlong thicklybeen settled and no everpopulated, difficulty
“in to termregard the public place.”

in-This of a which wasinvolves the construction statutequestion
ofstate, dutytended to at the and thelarge throughout entireapply
inthe court not to ofis, legislature, but,encroach the theupon province
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and to en-common-sense, conscience, reason,legaloflight goodthe
when used thelegislatureto what meant theydeavor ascertain the

“ anythat fair or con-deny byWe reasonablepublicphrase place.”
the meant tolegislatureof it can be inferred thatstruction the statute

“when useddwelling-house publicinclude a the termtheyprivate” layin The defendant’s counsel excessive stressthe statute.place
the advertisement bethe of statute the torequiring postedclauseupon

the the land the wordsThey ignore altogetherin town where lies.
of limitation. legisla-That is one Theplace. phrase clearlypublic

in a asture intended that the notice should be posted public place, just
as it the town. most nat-much intended should be in Thethey posted

and toural of a statute is construe onegenuine way construing part by
ifthat,the sostatute, sentence,another of same nopart possible,

clause, void,or word be as or insignificant,shall treated superfluous,
twowhere the are of the sameespecially parts insepara-clauses section
and onbly connected with each Black-necessarily other.dependent
610;on Tax 56,well Titles and authorities This doctrineib., cited.

needs no ofelementary,is and citation authorities.
“ “It is safer,” says Ashurst,Mr. to theadopt legis­Justice what

actually said,lature tohave than what tothey say.”meantsuppose
;v. 51;Jones TermSmart, 1 R. Hardin v. 1 Bibb. 214­Owings, (Ky.)

v. 15 Vt.Briggs Georgia, 72.
The isphrase entitled to in thispublic place weight, as foundgreater

statute,ofsection the than that of the toportion statute thereferring
towns wherein the lands lie. Had the that a no-legislature intended
tice should inbe the town the wordsposted anyway, placepublic
would have been omitted.

The maxim unius est exclusioalterius in refer-expressio applies here
toence the term bepublic Words are toplace. accordingunderstood

the them,to most known and use of unlesspopular there somethingis
the statute to restrain itin their operation. Were to conceivepossible
anyof sense intechnical which these words thatmight used,be sense

favors the view instead of the defendant’s. thisplaintiffs’ Construe
or andphrase liberally strictly,either its ismeaning clear and certain.

isThere no doubt about the or the sense in thesepopular legal which
andare, always been,words have used and understood.

What is a ?place See definitions.public “Public” —Worcester’s
Dictionary; Public Dictionary;”—Webster’s Bou-—“ —“Public”—2

Dictionary.Lawvief’s
A hasdistinction been made publicbetween the terms general;and

they are sometimes used as synonymous. The isformer term applied
tostrictly that which concerns all andthe citizens member ofevery

state,the latter awhile the includes stilllesser, though a large, portion
the 1 Gr. sec. 128.Ev.,of community.
“Place” —Webster’s This inDictionary. word the statute under

consideration a more than ittown,has limited re-signification because
to within a town. But must afers some the intended bepoint place

“as from a Place ofplace, contradistinguishedpublic place:private
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Dic.;­Bouv. Law v.business;” place”—“Public—2 —­Commonwealth
; Vandine, ;6 Grat.Feazle, Grat. 585­ Commonwealthv. 589­ 188 (Va.)

; 492.415­ 12 Grat.S.)Ala. (N.
has astatutes,as used in our well defined andpublic,The word

andits sensemeaning, legal onepopular beingunderstoodwell
andexactly, stands to—contradistin-thing opposedsameand the

as, service;word public privatefrom—the private:guished service—
sale; house;public privatesale (auction) privatepublic house——

act; road;privateprivate public publicpublic place—road—act—
place.private

law of as to ?is the New TiddHampshire public placeWhat v.
178, 1824, February,H. tried decided 1828.Smith, February,3 N. Tax

March, county).1820 Advertisement Jan­(Rockingham postedsale,
Bean,1820, at tiie of Jesse whodwelling-house11, commenceduary

18,in 1819.house, Januaryhis OnJuly, 1820,tavern Beankeeping
on hisfor several months carriedtavern,to but businesskeepceased

;in the where the advertisement wasof room andposteda shoemaker
to andmanythat resorted saidpersons frequentedthere was evidence

to tavern.weeks after Bean ceased The courtkeephouse for several
could notthat Bean’s house be considered ajurythe publicinstructed

1820, that void.18, and the sale wasJanuary The supe­house after
■Harris,andJ.,of O. GreenRichardson, JJ.rior court consisted The

was, it to haveoughtthe court thatbefore been leftsuperiorcontention
where advertisementsayto whether the the remainedplaceto the jury

or not. court remarkedThe It is(page 180),a placewas public —“
it shouldno that be settledof inconsiderable whatimportancea matter

statutes,words in our forby placethe arepublic theyis understoodto be
various instances.citingoccurrence there Afterwords of frequent ”—

the wordsinstances where are inpublic placevarious usedtheciting
allto In thesethe courtstatute, say, instances theproceedthe —“

intended, imagine,we to theexpresswere same thing,words placepublic
bybeen understoodvery generallymust have in theeverybodyand they

do that has; anyfor we not recollect everquestion beforesame sense
the subject.”been raisedthis time upon

“ a ofcommunityof on this na-understanding questiongeneralThe
ismuch it thisto and believed hasrespect, understandingis entitledture

’‘ inns,of andpublic worship,as housesplaces perhaps,publicviewed
are retailed. We are notwhere awareshops goodsin places,some

been ahas ever considered public place any-mechanic’s shopthat a
where.”

271, 1830,H. triedChandler, May,v. 6 N. decided JulyCambridge
sale, It22, 1824January (Coos county). thatappeared1833. Tax

was advertised forthe sale indelinquent proprietorsthe interest of
boardan advertisement a which wasby upon fixedputtingCambridge,

Androscoggin river. There was nothe side of settle­byin sandthe
at thatin time. Hunters used toinhabitant Cambridge passment nor

ariver. was laid outpublic highway throughthe Thereand downup
the asErrol to state of as theleading Maine,fromCambridge, early
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1812, has been since. Joelwhich travelledyear ever Parker and Jere-
counsel for defendant: Joseph Bell,miah Smith the forwer.e the plain-

incounsel, their brief (pagetiff. in279), say,The defendant’s answer
an was notthat advertisement postedto the inup aobjection public

no public placein “that there withinCambridge, was theplace meaning
“v.citingin of TiddCambridgeof the statute the town Smith. It”—

anunnecessary to advertisementpostwas therefore there. Lex non
adcogit impossibilia.”

July,6 N. H. decided 1833.182,v. TaxCardigan Page, Janu-sale,
21, Land in wasary dispute1823 in(Grafton county). Alexandria.

soonBichardson, C. J. As as issays, it190),(page understood to—“
statingmust a thebe that there be return timesettled when the war-

where,rant and the which mustwas posted up, place toappear be a
will at once correct inthe returns be thesepublic place, particulars,”

&c.
H.v. 9 N. 168 (SullivanGibson decidedcounty),Bailey, July term,

“ 20,for of land in Unity,1838. Sale taxes December 1823. The de-
in a warrantfendants offered evidence for town-meeting to heldbe in

returnMarch, 1823, bywith a thesignedthereon selectmen of Unity:
“that a withinhave true of theup copywe warrant atposted the house

Chase, daysof Francis fifteen to said meeting.” aprevious Upon mo-
sale,tion to or thereturn,amend the collector’s defendants offered the

collector,theThirston, 7,affidavit of made November 1837, setting
heforth that the notification on theposted up of itsoriginal day date

inat Francis tavern26, Unity,Chase’s &c.(Sept. 1823) Parker, C.
J. ofThe return the of175), says, the(page posting up warrant for—“

Itthe is insufficient. does nottown-meeting state when it was posted
nor it it was adoes show that atup; posted public place; see, also,”—
178.page

Burbank, N. 393,17 H. decidedWells v. August, 1845 (Coos
“4,1842.Tax It wascounty). sale, January admitted that the town­

uninhabited, mostlyand was a wilderness,was butship there was some
a and acleared land as dam across the streamoccupied pasture, to raise

floatingthe water for the convenience of timber. The plaintiff offered
evidence, office,from ain the clerk’s of thecopy advertisement, with

of thatthe certificate one Isaac he the sameHager inposted Success on
dam, as awhite near a public placea tree as inpine any town­the

of andthe dates downship, stating posting up taking the same. The
thevaliditydefendants to the of tax saleobjected for several reasons,

in the of 395,which are stated theirarguments 396.pp.counsel”—
defendant,for thatBellows, the the statuteargued required notice of

landsale to in the towns where thepostedthe be andlay, says further
“follows: The to show that noas defendants offered notice was posted
If thenecessary,in Success. such was evidence wasposting improper­

Wells, Young,399. and398, Pei’ley, forly rejected pp. arguing”—
wassay, to(p. unnecessarythe advertise in Suc­plaintiff 402), —“It

inhabitants norcess, beingthere neither there. In Cam­public place
H. it6 N. wasChandler, 271, yieldedv. counsel and courtbridge by
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of antown,was no in a adver-publicthere theplace postingthat when
Parker,Tidd v. C.unnecessary citingthere was Smith.tisement ”—

The must overruled. It issays, eighth exception be411),J. (p. —“
to at this be withinnecessary placesettle time what amay publicnot
of it ismeaning Practically, generallythe statute. tosupposedthe

tavern, or in the ofstore,a other where are habitplace peoplemean
of meeting-house,for athe transaction business.resorting Perhaps

mayfor within the de-publicfrom week to week comeworship,open
ifhold had been amightHow we in this case there dwell-scription.

within but no we have nothe moretownship, place public,ing-house
to As there no there could be noinquire. inhabitant,wasoccasion

is notad result thatcogitLex non Theplace.public impossibilia.
no becould not collected advertisement couldthe tax be because post-

in that it bemightin a the but collectedpublic place township,ed
if notices the statutebysuch advertisement the other requiredwithout

The this therefore imma-pointevidence on wasduly given.were
terial.”

H. 208, December,v. 24 N. 1851 (GraftonBaker decidedShepherd,
a at town-houseWarrants for were thetown-meeting postedcounty).

J. H. in In one ofthe of Holderness.stageand at office Thompson
Thisthis further as abeingreturns was described public place.the

a toofficewas and stagesa shoemaker’s where calledstage shop, place
Bell,and and J. 212), says,—leave (p.take passengers parcels.

“ aware,that we that office thathas never are a likeheld, stageIt been
in is a of the stat-meaningthis case within thepublicdescribed place

necessarynor is it now to decide it. Thetown-meetings,regulatingute
adecision,materials for such a sincefails to furnish the propercase

ina which wouldbe deemed onemay justly public townplaceplace
in athat if the arosequestion greaterhave no claims to character

thisand business.” In clearly recog-of case hepopulationplace
is a in small is athe idea what townspublic place questionnizes that

law, the in-byand not of to be determined underjury properof fact
structions.

v. 28 N. H.Scammon, 419 decided(Rockingham county),Scammon
in 1849. return on warrant1854. Tax assessed The the showedJuly,

at andthe withoutBaptist meeting-house,that the copies postedwere
was a Andpublicthat said thestating meeting-house place.Baptist

did not that said warrant atpostedthat it wasobjected appearplaintiff
TheBell, J. first to the428), says,a place. objectionpublic (p. —“

is, that warrant for theunder which the defendants thejustifytax
in toa It is returned havenottown-meeting posted public place.was

It such ameeting-house.at is said meet-theposted Baptistbeen
true;necessarily a and is but wepublicis thisplace,noting-house

thatsettled here houses of public worshipunderstand it to have been
asto be Thereregarded places.andordinarily publicare prima facie

there are to found any placestowns in the state where bebut feware
is,than ourmeeting-houses; andpublic impressionmore characterof

idea that are toprevailed meeting-housesso has the bethat extensively
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hardly ever been deemed neces-as it hasthatplaces,regarded public
at ahad been posted meeting-a ato add to return that noticesary

as ishouse, it mostplace, perhapsafurther fact that it was publicthe
with mischievousdo; attended conse-and it beto nowmightjudicious

warrant,Where a isthen,to all such returns defective.holdquences
willof it bepublic worship,a housereturned to have atpostedbeen

and whopartythe thatobjectsataken to be public place,prima facie
it is nothouse to beproperlyof of thefrom the the town orcharacter

of his objection.”considered, groundsso is bound to show the
term, 1860173, Januaryv. (CoösRussell 40 N. decidedH.Dyer,

was maderedemption 12,JuneThe sale of ofthecounty). equity
inhabited, Crawford’s& was Pur­1848. Nash Sawyer’s Location

ofsale the wasequitychase of the post­uninhabited. But one notice
in Crawford’s Purchase,in and noneed Nash & Sawyer’s Location,

andthe former none in—there but one in the latter.being public place
tothe redeem noplaintiff rightThe that the of titleobjected passedsale

andto In the court considerDyer. 187),the 186 theabove case (pp.
“ “andof declarethe that themeaning phrase places,”the most public

of notices to be isintention the posted obviouslystatute which requires
187,to invitegive purchasers” (pp.to the topublicity sale and 188).

Sargent, J.,reheard,Same case 43 H. thedeliveringN. 396. opin-
made theion, who decision nowsays, onlyThe same arejudges—“

into of the courtqualified case,act in views the asthe case.” The re-
397,in 40 H.,N. areported 398).reaffirmed (pp.

The obiter dictum:Sargent, J.,'isremark “Itfollowing may beby
it isviews, hardlyobserved that topossibleeitherupon of the last con­

ceive not have more thanany inhabited which would oneplace public
was before theplace” No ours court.398). such as We are(p. case
an authority.”to see this as Insurprised remark comment­quoted

Sargenton remarksWells thating v. casesBurbank, theJudge
“notare the to sales of landrelating forsame. The law taxes

was not on execution, and the courtnecessarily the rule for notlevies
decided,being bound theby uponthat authority,case as convictions of

their own them”minds, (p.before v.399).the case Wellsupon
235, December, 186647 N. (CoösH. decidedCompany, county).

Meserve, Purchase, 10,1843.P.George Januarysheriff, Sargent’ssold
Posted woods,on tree insprucenotice in whichPurchaseSargent’s
was not an that the noticesinhabited It also appeared postedplace.

by the were takenup sheriff in down himbyPurchaseSargent’s
months and4,1842 246,November two247, upwards before248),(pp.

was notthe sale. The the notice inthatplaintiffs posted theobjected
most public 249).on said Purchaseplace (p.

Bartlett, purchase,thoughJ. uninhab­says, “Sargent’s(p. 255), —
ited, v. Burbank andmight Russell v.be taxed Wellsproperly [citing

andLaws was made1805, liable aDyer, 1831, Laws to26, p. 448],p.
“1840,tax by November,the p. 173. In v.legislature.” Laws Wells

itBurbank, is17 N. that not to394, necessary postH. it was decided
an advertisement a in an whichunincorporated placeof sale for taxes

VOL. lvii. 88
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authorityis “And the of thisuninhabited.” we do not understand
not“We doto been shaken decisions.”by any subsequentcase have

in Itfor the case thatanynow see sufficient reason overruling particular.
184,as v. H. that thecannot, legisla-in Russell 40 N. be presumedDyer,

theture did intend to such an to statutesnot uninhabitedsubject place
taxation, and similar spe-relative to since this other have beenplaces

taxation,in our as of the taxationnamed statutes andobjectscially
futile; that,without of sale would seembythe collectionpower —so

a the statutescareful of the and ofupon objects provisionscomparison
here, asin with in Russell v. as wellthose consideredquestion Dyer,

in reasons we for a distinctiongroundof find sufficientpublic policy,
* * mustlatter and Burbank. Webetween the case v.Wells

If,ofthe that as decisive there-authoritytherefore case here.regard
it toSargent’s unnecessaryPurchase was wasfore, uninhabited, post

notice in its limits” 255,any (pp. 256).
Coe, 518, 1871,N. De­7,Cahoon v. 52 H. tried decidedFebruary

cember, sale, 29, This caseTax 1850.Januarycounty).1872 (Coos
Sev­term, December,was at the Haverhill law in 1871.fully argued

anbriefs furnished on each side. court delivered opin­were Theeral.
term, all the objectionsion at the Lancaster law July, 1872, overruling

to N. 521—and invitedthe title the ninth —52 H.plaintiffs’ except
thethat was continued topoint.further The caseargument upon

furnished, and, atterm, 1872. Additional wereDecember law briefs
saidsaid law oral ninthterm, arguments touching objec­were made

term,was trialtion, and also overruled. At the Colebrookthat then
1873, was the The defend­February, judgment rendered on verdict.

review,of entered atcommenced an action which wasimmediatelyant
term,and At law Decem­term, August, 1873,trial continued. thethe

1873, The courtcounsel moved for aber, rehearing.the defendant’s
in the ofto their to lackregardthem leave renewgave exceptions

the N. H. Theadvertisement on Location. 52 522.)anposting (See
term, Isaac W.Colebrook, February 1874,was beforecause tried at

J., in In theSmith, and the verdict was favor.plaintiffs’theagain
incourt caused their unanimous to bemeantime the opinion published

of our counsel and thefifty-second volume Thereports.the plaintiffs’
June,at law 1874.term,court were to hear the case theready again

continuance, and the con­and his counsel then asoughtThe defendant
thesethe here.granted, Throughouttinuance was which casebrought

delivered, waswas no suggestionafter theproceedings, opinionentire
innot unanimousof the court thatby any theymember weremade

to whichor not satisfied with the resultdecision, completelyweretheir
Foster,J.,Sargent,had court then of C.arrived. The consistedthey

sit,did not be­Smith, JJ., J.,JeremiahHibbard, Doe, Ladd,while
the bringingfor and advisedhe had been counsel the plaintiffs,cause

on whatfullyThe who action reliedthe suit. counsel thebegunof
thesinceto be law of New everdeemed the settledthey Hampshire

Smith, such emi­v. the ofopinionswas made in Tidd and ondecision
Andrew S.Joellate Chief Parker,as the Justicesjuristsnent
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Henryand A. in Mr.Woods, Bellows, appear Bingham’swhich
ahave also to the of theright quote legal opinionbrief. We late Hon.

favor,our it onJohn Wells in the lastS. because trial ofappeared,
hisBellows,this thatjury, Esq.,case before the Charles upon advising

Location,a notice underthat the of Wentworth’s cir­posting upon the
this was and thesale, unnecessary,cumstances of that same was other­

$1,500the sum of for the demanded premiseswise correct, whenpaid
Parsons,from John Bellows v.he took the Bellows. Seeconveyance

13 N. H. and authorities there cited the of256, doctrine stare de­upon
cisis.

inauthorityis not an the New toreportsThere sustainHampshire
the the on abyview taken defendant this question. Only dictumsingle
can found the defendant’s view the slightestbe giving countenance or

N. H. and is in thesupport (43 that a case where facts397), en-were
different, as welltirely byas the statute which it was asgoverned, has

bybeen decided court in Newhighestthe H.Hampshire (47 N. 255).
ofIn of decision,view the uniform course of thejudicial ofobinions

our ablest and of the uniformlawyers, nearly of sheriffspractice touch-
this for half asubject nearly century, the conclusion ising irresistible,

as it ourus,seems to that construction of the isstatute the true one.
considered,Had it not been so the wouldlegislature have provided

for the of a notice in inhabited townevery orposting place, irrespec-
tive of the fact there was withinpublicwhether itsany place limits or
not.

It wrongis for toas the court thejust doctrine ofapply lex non
town,ad to an uninhabited as a towneogit to whichimpossibilia has no

public sense,in or legislativetheplace, althoughpopular inhabited.
The doctrine has within thisnever obtained state that the court would

orapply any stringent,more different rules ofrigid, construction to the
statutes isunder which real estate sold for thantaxes, to other statutes

Aconcerning other substantial withsubjects. thecompliance provi­
sions of the is all that hasstatute ever been Cass v.required. Bellows,
31 N. H. is in501, case,a and is instrong regard topoint publishing

“notice of successively,” Stats.,sale three weeks under Rev. 46,ch.
388, Bachelor,6. 403;sec. Chandler v. 22 Bachelor v. 1Spear, Vt.

256; 419;Mass. v. 8 v. Hutchinson,Vt. Brown 11 Vt.Spear Ditty,
569; 574,v. Elliot, 575; Orr,12 Vt. 569,Bellows Shaw v. 30 Iowa

; 507;359­ Ives Pickett Allen,v. 7 Conn. v. 10 155;Conn.Lynn,
90;Lackawana v. Fales,Iron Co. 55 Pa. St. Cuttle v. 24Brockway,

Pa. St. It be no to125. would further hold in thisgoing case
that it was to aunnecessary notice on thepost Location, than the

incourt has that a warrant ingone the case of un­repeatedly holding
Stats.,incorporated 47,is a list under Rev. ch. 3secs. andplaces 4, and

407,46, Burbank, 393,ch. secs. 2 H.and 3—Wells v. 17 N. 408,
v. N. H. 235, 256, 85,Wells Homer v. 14 N. H.47Company, Cilley,

100; sale,or that a tax made after return day warrant,the of the is valid
—Smith v. H. 52N. Cahoon v. N. H.Messer, 420, 431, Coe, 525,17 and
authorities A tax title is asjust meritorious, oughtcited. and to be
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tlie as that of a land aboutcourt,as by speculator goingtreated fairly
a orand. the title for littlecountry up fragmentthe ofbuying original

hasafter the land been abandoned thenothing, years by original pro­
H. 138, 141.v. 48 N.Putney,prietors. Jaquith

for counsel to theIt is absurd the defendant’s contend that owners
did not ofLocation have abundant constructive noticeof Wentworth’s

;it was for a tax thatannuallythe well knew liable stateTheysale.
to forinvariably countywas committed the sheriff ofsuch tax Coos

; if not a would belist, &c.,that of thepreviously paid, copycollection
of the un-June session of the courteighth dayon file from the general

that the landfirst of advertisedday September;til the would then be
inat Concord and at astate the and alsocounty paper,in the paper

the seat. It is acountyat that noticeconjectural merely,placepublic
on the Location would havethis sale been of the slightestof posted

of to tax forby way inducing anybody the which theconsequence, pay
was sold.land

made,has the inbeen that court below erred submit-The suggestion
instead of the defendant’s motion forgrantingthe case to the juryting

on the that the facts not in thatnonsuit, ground were dispute; theya
;bothsubstantially upon by and therefore thatagreed parties thewere

be settled were of which forquestions law,matters to were theonly
of the What ininstead facts were ?jury.court to determine dispute

on ? Thewere defendant asserted that thereagreedWhat facts was
in Location. TheWentworth’s denied it. Thatplaintiffsa public place

to the thesubmitted evidence adduced bothjury upon byissue was
sides.

abouton, or which there was noagreed contention,fact wasonlyThe
six inor thatprivate dwelling-housesof five Ittownship.the existence

athat mere isdwelling-housefor notargument, privateis too clear
Somea reason of thedwelling-houses, by usespublic place.generally

devoted, become Inmayare athey public places. givento which case
arespectingis made onedwelling-house, partythis issue affirm­where

and it,the other theparty questionit is a public place denyingthating
of the tonecessity case,the be referred the undermust, from jury,

“ evidence,It is that toelementary, weighinstructions. balanceproper
witnesses,the of drawcredibilitydetermine and infer­probabilities,

admitted,from facts itprovedconclusions docs notandences [or
to the 11 N. 290.belongs jury.” v. Burbank, H.Praymatter which],

the forfunctions of the courtthe constitutional tojuryusurpingIt is
that anyto draw the inference of the ondwelling-housesundertake

denied,when factLocation was a waspublic place, thatWentworth’s
shown,was as both verdicts indwellinguse such thisofpublicnoand

thisNow will court assume the fact of the ex­have established.cause
from the of the otherthere, merely existenceof a public placeistence

town,in the whendwelling-houseswere twoprivatetherethatfact
trials, foundsatisfactoryand have there was nofull, fair,uponjuries,

in if matter is to bemind,Bear that the proper? submit­thingsuch
is found the instructions given.at no fault withjury all,theted to
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R. v.We the of Hunt in R. Co.Judge Stout,quote language
637, inof a case ofWall. the thetouching province jury negligence

conceded,the facts were and theleged against where thecorporation,
was as to be drawnonly contention to the deduction therefrom—

bywhether such deduction should be made the court or be found by
“ cases,in isthe facts such it a matterjury. the ofUpon proven judg­
discretion, inference,ment and of issound what the deduction to be

drawn from the facts weundisputed mayfacts. Certain topresume
established, sensible,clearlybe from wouldimpartialwhich one man

existed;infer that another man, equally wouldnegligence impartial,
of cases,infer that was no It is thisthere class andnegligence. those

it,akin to athat the law to the decision of iscommits It as­jury.
sumed that affairstwelve men know more of common of life than does

;manone that draw and safercan wiser conclusions from admit­they
facts,ted thus than can aoccurring, single judge.”

The recent case of Sherwood v. Insurance inCo., decided the New
1876,York court of the30, found in Lawappeals May and Equity Re-

12,1876, directlyfor isporter July 51, in Thepoint. courtpage say,—
“ Where facts evidence,depend either orupon conflicting infer-upon
ences to be drawn from the facts it is always a for theproved, question

and notjury for the court.”
What is or is inns,not a other thanpublic place, meeting-houses,

stations, like,thepost-offices, railway and is as mattermuch of fact to
foundbe by instructions,the under as the of thejury question abandon­

ment of real 381;or v. N.personal Co.,Lumber 31 H.property—­Jones
or the Lord,of one’s ;character v. 39 H.possession N. 196­ or—Albin
an agent’s authority to make an admission hisagainst principal —Wen­

341;dell v. Abbott, 45 H.N. or whether a ahorse forbeating long
afternoon,time one with occasional constitutes one orinterruptions,

several 392;v.offences—State 44 N. H. or whether aAvery, party
against whom an is set hasestoppel up given ofreasonable notice his

Gove, ;claim—Odlin v. 41 H. or inferences,N. 465­ the if toany, be
drawn Beals,from testifythe fact that a does not v.party 44—Carter

;N. H. 408­ to aor whom or what written relates,instrument where
;there is a ambiguitylatent v. 8Nottingham, N. H. 300­ or—Bartlett

insufficient,whether a is obstructed, orhighway out of repair —Mor.
411, 414,Dig., p. ib., 405;401 andp.sec. secs. or reasonable341—

time or or reasonable cause to a manplace; believe orguilty, to be­
;lieve a dog care, diligence,vicious or reasonable or inskill, bailments

and of Dob, J.,other in v.Opinioncases. Aldrich 53 N.Wright, H.
419, and420, a multitude of New cases cited by him.Hampshire

The court togenerallyis and declines drawunwilling inferences and
conclusions circumstances andfrom thereby determineproved, contro­
verted fact,of suchquestions thingsbecause are not the ordi­among

ofnary duties the court. Even the assent or of therequest parties in
a case does notagreed impose anythe court suchupon duty. v.Pray

cited; Eastman,v.Burbank, 10 N.before Woodman H. 359. In the
case of an meeting-house, or railroadinn, station,post-office, which, by
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the claimplaces,publicconsideredconsent, aremon prima facie
and then thebemay disputed,is a placeone publicát a particular

Whoof probabilities.balancetheuponmust be determineduestion
the under proper? Manifestly jury,court, or the jurydo this,shall —the

cause.in this verywasas doneinstructions, just
At largesix years. itnearly expenseThis has been pendingaction

in aresulting both times verdict forthe jury,twice tried byhas been
consideration,now under after fullinstructionsThethe plaintiffs.
court,former ofby consistingthe fiveand deliberationargument long

no mereSurely, ofdissenting. pridenonecorrect,were heldjudges,
itsreconsideringfrom decisionfullythis courtwill restrainopinion

so settledfirmlyus to been thehave otherbya point supposedupon
or fromreversal, dif-comingof to athebeyondbe possibilityas toway
thatsatisfied there wasconclusion, thoroughly great,unlessferent

isIt for the interest ofthe trial. theerror atand fundamentalgross,
is of; but it interesthigherof thatlitigationan endstate that there be

be reached.the end justly

in reply.S. Heywood,W. &

now the author-question presented uponwell submit theWe might
in this case. But we desirealready againdeliveredof theity opinions

as inthe court to the 52 N.opinion, reportedofto call the attention
this is nowin case that court to525, requestedtheH. the pointupon

reconsider.
that the here wasquestionit is assumed raisedfirstIn the place,
in fact there was no forquestionwhento the jury,submittedproperly

insubstantial difference thewas no evidenceTherewhatever.the jury
situation,to character,as the andthe defendantandof the plaintiffs

situated Wentworth’s Locationhouseseight uponall six oruses of the
and then inhabited.in question,of the salethe timeat

Stanley, J.,of there was no ques-in the opinionmaintainedAs is
as to ofthe existencebeing unquestionedthe factfor thetion jury,

the land for was situ-where offered salein the placedwellingsthese
whether the statute a noticerequiredof law; and it is a questionated

to soldthe laud be lies.whereplacein theto be posted
in N. thatH., ques-in the 52 thetaken opinionThe position

one, and that termnot an theopen publicisheretion presented
indecisions thisbyconstruction thea technicalhas receivedplace

178, and downSmith, 3 N.H. tocomingwith Tiddv.state, beginning
sustained, beis not and cannot sus-235,H.v. 47 N.Wells Company,

In Tidd v. theSmith de-of the decisions.authoritytained theupon
1820,Deerfield,of in a shoe-in the townis, thatof the courtcision

postingfor the of an ad-place purposenot a publicwasmaker’s shop
for taxes. The facts werelandsof non-residenta salevertisement of

was, duringnotice was posted partwhere thethethat placeundisputed
a shoe-the notice to be posted,requiresstatutetheof the time which

Deerfield,of of arethe townsize and importanceand themaker’s shop,
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inor madefacts. And is no suggestionthereunquestioned question
extentwas for to whatnecessity determiningthat case that there any

by a trialvicinity,this was to the inhabitants of thebyresortedshop
aotherwise; but is decided to beby squarelyor the therequestionjury

and not of fact forcourt,of for the decisiou of the onequestion law
to the positionthe decision of a And that case nogives supportjury.

arethat a is not be in a where therenotice torequired posted place
The casenone of the of resort termedordinarily places.places public

of v. N. not theBurbank, 893, certainly17 H. does sustain posi-Wells
not in-tion, as Parker that the court dosays,Chief Justice expressly

“ withintend to construction of the termsettle the legal public place
hold if there hadstatute,the of the or how the courtmeaning might

dwelling-housebeen a within and no more publicthe township, place
but, as no in the be nothere were inhabitants there couldtownship,

isand the maxim lex non adpublic place, cogit applied.impossibilia
decision, di-to this case the full of a itAllowing binding pointsforce

to be inrectly giventhe course to it theopposite attempted opinion
now under consideration the counsel.by plaintiffs’

We have been of this ofalways Judgeaware the fact that portion
Parker’s well be as a dictum of who de-opinion may treated the judge
livered is itStanley,the as maintained and that isopinion, by Judge
a very of this contains thequestionable statute, whichinterpretation
positive that inthe notice shall be the where theprovision posted place

Stats.,land lies. Rev. ch. it47, But,sec. 5. when is considered that
;the sale of inSuccess, then was made in 1842 thatquestion, January,

Success was an wilderness,then uninhabited which could beonly
reached the weeks ofduring eight byto the sale a severalprior tramp
miles on snow-shoes, nocase has to the one at bar.application—that
And the 235,case of v. N. H.Wells 47 which follows theCompany,
decision of v. Burbank in Purchase,Wells a sale ofsustaining Sargent’s

1843,made in theJanuary, inaccessible location of thatconsidering
at theplace time which the notice wmuldduring have been canposted,

have no inweight the decision as to the of innecessity a noticeposting
an entirely Location,different place like Wentworth’s where there
were inhabitants all To us‘it to saythe time. absurdresiding seems
that it would anbe idle or an to haveceremony, impossibility, posted

“a ofnotice this sale at a within ofthe thepublic place,” meaning
instatute, the where this lies. Such a of theplace land construction

statute would inbe direct conflict with the universal course of the de-
Stanley.cisions, as is shown isby Judge necessityNotice of prime

to the andtaxes,of a sale of lands for of thevalidity non-payment
statute in that must be with.requirements respect strictly complied

In sec. in5, 47, Stats.,ch. Rev. it is that the sale shall beprovided
“the in holden,nearest town which the of common is andcourt pleas

such sale shall in thetherein,be advertised as well as the whereplace
lands lie.” lastThis of the statute is one ofprovision impor-great
tance, for maythe of to the land-owner and whopurpose giving persons

sale;desire to be full information of and -whobidders the the sheriff
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made this to ansale failed with of theimportant prerequisitecomply
statute.

But what of the sheriff for notwas the excuse a noticeposting upon
shows,the ? that for two or andLocation The case three toyears prior

to andthe time of the sale there had been were sixup residingfamilies
Location,the each smallupon family occupying ordinary dwelling-

houses, and a small farm or where their was lo-clearing dwelling-house
; church,cated school-house, hotel,that there was no meeting-house,

store,office, board, boxmechanic’s orshop, sign-post, guide-post by
the forwayside for subscribers or nodepositing others,newspapers

orpublic nor otherhighway bridge, any place except dwelling-houses,
at awhich notice of said sale have beenmight posted.

It iffrom the of most not all wit-evidence theappears plaintiffs’
nesses, that came and Went-occasionallypeople upon passed through
worth’s Location, business, or for the of huntingeither upon purpose
and andfishing, and obtain meals of thelodging residingwould people

Location, in. And all settlersupon they getthe wherever could the
would furnish had,such accommodations as none ofthey although
them held out inducements to such travellers.

stated,On the case so counsel contend that it was notthe plaintiffs’
notice,to Itnecessary a because there was no there.post public place

enumerated,cannot that none ofcertainly placesbe contended the
which in all of the that be calledLocation, placeswere the are can pub-
lic, for it is list not onecertain that the doesquite specify description

viz.,than aany other,of that is now more almost railroadplace public
it ofsayThen is to that there were none thosedepot. nothing places

itusually considered ex vi termini there. Neither does excludepublic
of is found that was no butthe fact a when it therepublic placeplace,

called;a in offor,that could be so the case x.dwelling-house Gibson
175,9 that notice of a town-meetingN. H. it the inappearsBailey,

Chase,was at the of Francis and the re-question posted dwelling-house
turn didof not show that his house was a public place. Judgeposting
Parker, court,in ifof the that the factsdelivering saysthe opinion

amended, is,will warrant be so if the factsmightit the record —that
as towould warrant an so show that Francis Chase’s dwell-amendment

was a If Francis Chase’s coulding-house dwelling-housepublic place.
so,a would have said and not saynot be the court wouldpublic place,

for ofpurposethat it to be a the amend-might placebe proved public
11,1823,In that the notice was March ining postedthe record. case

has now over a hundredthe town of a which been settledUnity, place
says,And N. Parker that the177, althoughin 9 H.years. Judge

law,of lead the mind ofthey anyrecords were not sufficient in point
; is,was done thatne to the belief that what was requisite probably

't was at a still the housedwelling-house,the noticethough posted
a publicprobably place.

theiro do not sustainby position,relied theupon plaintiffs
§o if that the trueclearly interpretationnot referred to show^

jublic in statute, anyour has not receivedas usedplace,”
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; on the the truebut, contrary,technical or construction con-arbitrary
isstruction of this term that it has a relative and that aapplication,

hotel, &c., which, in arechurch, store, ordinary language, calledplaces
in their location,so or not accordance with and aspublic places, are
otherwise;are of or and in settledthey thinlyresortplaces places,

hotels, or otherwhere there are no of forpublic worship publicplaces
stores, &c., ordinarilythat are calledmeetings, places, otherpublic

roadside,or like aplaces, objects, post by the orconspicuous bridge,
v.asdwelling-house, may regardedbe Seepublic. Gibson be-Bailey,

fore cited.
In the case Russell v. 40 N. H. 172, the of Bellopinion JudgeDyer,

shows that the in v. has to(p. 187) decision Tidd Smith reference a
state,Deerfield,town like ofone of the oldest towns theincorporated

with a 2,000,of nearly denselysituated in a ofpopulation peopled part
state,the with eight taverns,two meeting-houses, stores,six and two

at the decision in made.post-offices, time the that case was And to
”“show that the is one,term used as a relativepublic theplace Judge

says, In towns and no ofplaces tavern,where housepost-office, pub­—“
lic or other asworship, place usually regarded exists,a public place, the

£words mustpublic as,be construed to inplace! mean such places
with town,other in thecomparison same are whereplaces places the

inhabitants and others resort,most meet or or havefrequently occasion
to sobe, that a notice there would forposted that reason be likely to
meet public view and attract observation.”

It is conclusion,logicalthe from this ofof the Tiddreview case v.
”“Smith, term,that the term public is a in aplace relative and place

where there is no more public place than an ordinary dwelling-house,
then a isdwelling-house a ofpublic within the the stat­place meaning

;ute and shew,if the alltheyevidence as thatplaintiffs’ contend, the
houses the Locationupon stood as resort,of commonequal places then
the notice wellmight postedhave been at ofany one those houses.
The indecision Russell v. 396,43 N. H. that aboveaffirms re­Dyer,

Sargentto. instates,ferred hisJudge that two viewsopinion, might'
be taken of the term ofpublic place the technical and arbitrary—that

nowone, byclaimed the inplaintiffs suit, anythe or thatpresent con­
tospicuous observation, could asplace, open public be considered pub­

lic says, view,Another whichplaces bywas theadopted court,—££—but
that iswas, place a relativepublic term, objectsto differentapplying

situations, accordingand to the condition and ofcharacter the town
;or which formed the of and,place point inquiry in what was tojudging

be deemed a public place, regard must be had to the whether suchquestion
situation, circumstances,fromplacéis, and ofuse,one the placeswherein­

habitants and others most frequently meet, resort,or or had occasion to
be, that reason,so a notice there for that toposted might, likelybe meet

**public view and attract observation. It be thatmay observed
of the last iteither views isupon hardly possible anyto conceive in­

which nothabited would have more than oneplace public place.”
This is alluded into Balcer v. N. H. 212.question 24Shepard,



594 CAHOON v. COE.

aware, thatheld,Bell It that we are aJudge has never beensays,—“
within theoffice, that is astage case, public placelike described in the

now to -it.nor is it decideregulating town-meetings; necessarystatute
decision,fails for sinceThe case to furnish material sucli athe proper

wouldtown,in whichmaya a oneplace be deemedjustly placepublic
ofhave no claim arose in ato that if the placecharacter question

greater andpopulation business.”
To show that the has to a in the wherepractice post placebeen notice

the lies,land we toalthough uninhabited, following reportedrefer the
cases:

Cambridgeofv. 6 N. 271. TheCambridge Chandler, H. township
bya set theinhabited,was a notice was boardyet upon upnot posted

v. Burbank,in case ofside the river. And the Wellsof Androscoggin
the case shows393, (page17 N. H. much theby plaintiffs,so relied upon

abe in Success on whitethat the sheriff a notice tocaused395) posted
: to thisa as theany objectiontree near the dam—as public placepine

butSuccess,in tonotice was postedof the case not that nopart being,
to the (seethe affidavit of was show postingIsaac which offeredHagar,
246, 247, fromIT. it appearsAnd in v. 47 N.page 398). Wells Company,

that heMeserve, sale,the Mr. sheriff who made theevidence of the
And inPurchase,one on he two.posted thoughtnotice andSargent’s

amore than dwell-inhabited where there were noplaces, places public
inat theing-house, the notice has been a dwelling-house, as,posted —

Homer it Gore85,case of N. H. that Dame’sv. 14Cilley, appeared
inhabited;was were all alike inthat of the inhabitantsthe dwellings

resort; wasto and the advertisementregard of commonbeing places
AndHadley,at in said Gore.the sheriff the of Mosesby houseposted

was no notice inthe we where thereseen, postedsales that haveonly
andor in thecounty,the one two Cooswhere the land areplace lay,

claimants;theobtained bylands have beentitles to the sameoriginal
lands, as was showntitles toof forand those sales are relied uponnone

court; andthisat this case beforeargument precedentsthe former of
be givenin construction todecidinglike can have no theweightthese

ofwith line de-longto the thecomparedthis of statute whenprovision
defendants,theand to court bycisions now theprecedents presented

and for a ofgreat lengthwhich and acted suchuponhave been relied
time.

1875, we wereMarch,inStanley, J., term,C. At the adjournedC.
foraside,set theof that should beunanimously the the verdictopinion

whichunder thesheriff, plaintiffsthebyreason that no notice of the sale
satis­however, notThewas in Location.claim, posted plaintiffs,the

; and uponrehearingthat moved for adecision,fied with seasonably
havethemotion, partiesthis as as the of the question,well meritsupon

andfully heard, orally.been both in briefs
thatinvolved, well as the fact theof interests asmagnitudeThe the

a decision into formerheretofore announced seems overruleopinion
made,heretoforein other decisions518,this 52 N. H. andcause,
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seemed to a full ofdemand and careful reconsideration the questions;
Iand examined them unwill-have without of notany pride opinion,
toing and into which I havemy rectify any mayretrace errorsteps

fallen. after mostBut the careful consideration of the elaboratevery
and able behalf Ion of the have foundarguments plaintiffs, nothing
that me to the mycauses doubt correctness of former conclusion.

Two in to of notice:questions regard necessityare thepresented
The first waswhether there a on Location at whichis, public theplace
the notice havemight been posted.

On this branch of the case it is that thestrenuously urged, question
whether and,was a thebythere there was for thepublic place jury;
industry of v.counsel, numerous with Tiddauthorities, commencing
Smith, 3 H. 178, tendingN. have been cited and as toon,commented
sustain this position.

It is in v.Tidd the are notdistinctly Smith, that,stated where facts
in dispute, the as to what is forquestion a is one of lawpublic place

court;the and no case can be found which thatcontroverts position.
The question is not thelike of orquestion what constitutes negligence,
what constitutes a defective orhighway, diligence,of duequestionthe
skill, cause,reasonable time, probable intention, it is like theetc.:

“question awhat constitutes sale. and notWhere the facts are proved
controverted, sale;it is a of law show a butquestion theywhether
where doubt,material facts left inare be bythe is to decidedquestion
the jury, asunder suitable instructions to the law.” Fuller v. Bean,

;34 N. H. 99­ v. 32 N. H. 56.49,Shepherd Pressey,
“In this case, wit,the facts in to thatfollowing were not dispute,

inhabited;the Location was that there occupied dwelling-­were six
there;” admitted,houses muchso being it was for the court to—and

say there publicwhether was a ofthere within the theplace meaning
law. That on these facts foundundisputed the court to haveought
there was a at whichpublic place, notice should have been isposted,

J.,clear. That Parker, Burbank, 393,C. when Wellsv. N. H.17 was
decided, entertained the view that such facts the statuteupon require­

clear;of with,ment not be is for hedispensed equallynotice.could
remarles, How we hold were a nomight there butdwelling-house,—“

more we are not called onplace public, to decide.”
“The term as to not an absolute but a rela-public,” applied place, is

and,term,tive as used in the than astatute, means morenothing place
relatively and public, essentiallyall andcomparatively events, not—at

town,less than other in if ispeculiarly public the same there noplaces
of common Itresort. is used in to termplace contradistinction the

“ to that inand the notice was to be asprivate,” signify waysuchgiven
likelywould be to the tax-intended,have effect to thenamely, apprise

taxes,that land ofhis was to be for his atpayer forfeited the non-payment
time,a unless alsotogiven by and inform theprevented previous payment,

construed,so that there be law is to be ifpublic might buyers. The
be,it can so as to Theeffectuate the intention of the law-makers.

of the an intentionalobjectchief use of the topublic was, preventword
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it at a notor placeconcealment of tlie noticenegligent by posting
toatown, place openas in thepublic, with othercompared places —in

it. Thethe all evident ob-of those chose to examineinspection who
as cir-of made asthe law to have notice of the saleject is, publicthe

in init, anythat all are interestedcumstances whoreasonably require,
if see fit.way, theyhave of the saleattendingthemay privilege

us to holdrequireThe for the wouldbyview contended plaintiffs
“ absolute,that certain andthingsthe term is and toappliespublic”
; hotel,to like post-no aplaceothers that unless there were some

office,store, resort, no public place,or common there wasplaceother of
and could not benot or that therequired,notice wasconsequently tax

houses,six sixLocation,collected. Had been in this instead ofthere
hundred, alike,all all the sense that noall injust occupied, private

thatpublic them,at of and neither wasbusiness transacted eitherwas
a resort, same, and notice couldplace of common the rule must be the
not sold,could not bebe follow that the landgiven. It would then

notice,from of first re-or,the statute that one theto theinability give
and the land soldquirements with,of bethe statute could dispensed

without it.
all toThat it of the propertywas the intention tolegislature subject

in-it not thetaxation is too and that wasto argument,plain require
of theirtention to take individuals for non-paymentthe of theproperty
ofconstructive, andtaxes, pay-actual or an opportunitywithout notice

to accom-ment, is the here tendsequally and that view suggestedplain;
statute, ofthe the both in the collection theplish intendedpurposes by

tax and in is obvious.tax-payer,the notice to the
But, a techni­the as to hasthat termassuming public, applied place,

cal a notoriouslyit is meant andby place pub­meaning, openly—that
lic, resort, arises, whether,a inof then thequestioncommonplace —the

beof can dis­absence of such the statute noticerequirementa place,
court, Bell,558,N. H. thewith. v. 45Griffin,In Lebanonpensed

H.C. in Russell v. 43 N.J., 396,the decisionsay, We regard Dyer,—“
ofas a the aprovisionsthe that where reliespartysettling question upon

a com­of muston his he showstatute, right depends,which alone claim
It notand of the ispliance enoughwith conditions statute.the terms

them.”withthat he all was in his to complyshows he did that power
As in to the authoritiesview, additionthis the following,sustaining

Wheeler, 486, 490,N. Y.v. 48heretofore in Newellcited, point:are
396,3 Y.Tuttle, N.349,v. 49 N Y. Powell v.Preston,Westfield

Knowles, 152, v.Reade, 431, v. Pet. SharpSherman v. 7 Hill. 4Beaty
76, 522, and Const.4 on Stat.Sedg.Hill. Lim.Cooley’s Const.Speir,

335, 868,9 Mo.302, Morton,Law Reed v.Cooleyon Taxation(2d ed.)
288,N. J. Moore212, Newark,v. 36Prindle v. 9 Minn. StateCampbell,

418, and211,v. v. 6 McLeanHarrington,4Brown, OgdenMcLean
Veazie,v. 25 Me. 359.Brown

shallthat no man be15 the bill of rights,It in Art. ofis declared
“ of hislife, theestate,or butliberty, by judgmentof hisdeprived

or the of the land.”peers, law
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“ theWilson, land,”H. law of53, phraseIn v. 1 N. tlie it is said,Mayo
“ law,” is,as due ofsame thing by processmeans the according to—that

isas said inlaw, or,the common or statutecourse of the Hutchins v.—
law.warranted When the139, by1 N. H.Edson, statute re­process

away,in a before man’squires particularnotice to be estategiven can
isnotice his isforfeited, propertybe unless that given,declared not taken

It matters not whetherlaw.byunder warranted the noticeprocess
or not: the law of thewhich can be giventhe law land isrequires not
if it beit is and cannotwith unlesscomplied given, complied with the

be taken.cannotproperty
ad is no true,maxim lexnon doubt andcogitThe beimpossibilia may ap-

case; but,to as brothersuggested by mythis inCushing,plicable the
taxes,of theof collection the toimpossiblematter the whichthing, the

of the taxone,no was the collection where thecompelledlaw provisions
with,be thecompliedof the statutes cannot withdispensing the—not

statute, those intended forof the theespecially benefitprovisions of
is taken.the whose landperson

indeed, if thestrange,It would be which in alllegislature, other
have been soaffecting private rights scrupulouslymatters inexact re-

or constructive, should,actual in thenotice matter ofquiring the sale
taxes,of theof land for the where owner’snon-payment highest inter-

concerned,ests have with this mostdispensed importantare requisite.
toNo can be finalsuit, trifling,however prosecuted judgment without

statute,actual or constructive. Thenotice,some after pointing out
givenbe in almost every case,how notice shall conceivable provides

nothat in case where form of notice is inany specified statute,the or
inthe cannot be thespecified givennotice therein mode prescribed, the

in court, such noticemayaction be entered and ordered as the case re-
204,ch.Gen. sec. 414. ThatStats., 9, p. the lawquires. should re-

nicetyand in the matter ofsuch exactness inquire notice, all suits,
amount in andcontroversy,small the allow ithowever to be dispensed

awith in matter so as the sale of land forimportant taxes, cannot be
seriously entertained.

of such a view isThe well illustrated ininjustice case,this where
worth several thousand dollars was sold for theproperty non-payment

of a tax of three Were the statutedollars. silent theupon ofsubject
notice, very might urgedreasons be it wasstrong why necessary. The

thestate does not seek to confiscate of itsproperty citizens. All it
ofto is to the theirdo enforce taxes.payment Notice toattempts the

histhat unless the taxes wereowner, paid estate would be sold, would
this result. :tend to for the ofAgainaccomplish purpose collecting

itsale,a essential that there shouldbythe tax is be buyers present, and
a in theplaceof notice the where lands to be soldthe are sit-posting

this So suchuated tend to result. notice wouldwould apprise the
sold,of the lands that to be and theirthey wereoccupants asrights

determined, and have antheybe wouldoccupants might opportunity
and their interests.to be present protect

Holmes, J., in Abbott v.byIn an able 42Lindenbower,opinion Mo.,
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it is the of the authorize abeyond power legislaturelield that toit is
all;which land is sold for taxes without atby noticeanyproceeding

was the court of andby high ap-the same view enforced errorsand
in Harris,an in v.opinion by J., Mixon,in Mississippi,peals, Griffin

433.424,38 Miss.
de-of that he it is for tosaysIn the course those who claimopinion,

tounder a so inform it isextraordinarya us whenceright powerrive
found; or inand it be what or in-may follywhere moment ofderived

an rational cautious ofdeservingfatuation intelligent people, liberty,
and of have thus abandoned one of the cardi-jealous power,restraint

of which free instituted.protectionnal for the arerights, governments
andeminently justremarks seem to me sound. It is one of theThese

that no man shall unheard,of law be condemnedcardinal theprinciples
of his or estate aftergoods notice,no man shall be untildespoiledand

an to beconstructive,or and heard.opportunityactual
to au-are called on hold that the could notBut we not legislature

land for the of taxes notice.non-paymentthe sale of withoutthorize
un-is, we hold a andimpossiblethe case that should salerequiresAll

hasbywhere the notice the statute not beenrequired given.authorized
H.,in 52 N. our at-case, urgedin this is forcibly uponThe opinion

it.tention, I Its me thatand have examined examination satisfies the
adid not the view as corretst of theaccept plaintiffs’court exposition

; theybut felt to under the be-question obliged it,this adoptlaw upon
one,not andwas a new thatquestion many mightthat the titleslief

if other view were It is Ianydisturbed adopted. quite apparent,be
the did investi-think, that the learned who delivered notjudge opinion

tovery with the of what extent thisfully, determining ques-viewgate
;decisions and the is true inbyhad been settled sameprevioustion

v. H.the of 47 N. 255. Let us235,to case Wellsregard Company,
if we are correct.see

H. the If526,N. court the construction to thesay, givenIn 52 —“
v. Smith, time,3 N. H. 178—to isstatute, from 1825—Tidd the present

construction,”of true The con-onlythe introduction the etc.erroneous,
the in Tidd v. awas,to statute Smith that shoemaker’sstruction given

publica and tax Itconsequentlywas not the title failed.place,shop
intimated, nor wrns thatany hold,not held or there occasion towas

byall require requiredlaw did not in cases notice to be asgiventhe
statute; with,if itand notice could not be begiven might dispensed

title be valid.the wouldand
found in such views until the de-stated,can be which areNo case

inin v. That was the first which itBurbank, caseWells supra.cision
was nothat notice be with wheremight dispensed pub-held therewas

not untiland that case 1864. Thepublished questionwaslic place,
was the in the for thequestion town,case not like present,in that

; norwhich was in was uninhabitedentirelytitle to dispute,the
this cause.the of to the decision of thenecessarydecision pointwas

fact, sustainingtax invalid on grounds,court held the title otherThe —in
themustthat there a withtaken,here be strict compliancethe position
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the title invalid, because,of therequirements law, holding among—
too thelarge,other the tax nine cents learnedthings, chief-justicewas

lex cannot it.the maxim do minimis non curat savesaying, Upon the
notice,matter of the is identicalchief-justicethe of with thatlanguage

271;him v. 6 N. H.Cambridge Chandler,used as counsel in and itby
not his views amay be to that not vital toupon questionimproper say,

affected,the a ifmaycase have been in measure notgreat controlled,
hadby similar views which as counsel he andpreviously entertained

urged the of court. The whole force ofupon attention the the sugges-
tions of the in 52 the viewscourt, H., againstN. is usurged here,upon
and the title whichagainst plaintiffsof the thevalidity upon rely.

v.fallacyThe of in andBurbank,the Wells theargument subsequent
cases, ;is is thatshown and it evident no such conclusion asclearly

been,was reached feltwould have had the court themselves not bound
theythe ifdecisions, and had had theby prior laidevidence, before

court,this as to of titlesthe number depending upon ofproceedings
this kind. It is court feltclear that the that the doctrine werethey
called to sanction was at variance withupon the fundamental princi-
ples take,upon bywhich all to forcedattempts alienation, property
from one and transfer to another are based.itperson

The that,defendant the action in theobjects, being name of the hus­
band and inwife, and the declaration seizinalleging the right of the

andwife, seized,the evidence that she was soleshowing there was a
misjoinder; and I think this is taken.well Gen.objection Stats., ch.

157;164, 1, 13;secs. Cooperv. 48 N. H.Burton,Whitcher Alger,v.
51 N. H. 172. But may bythis be curedobjection striking out the
name of the Laws of ch.plaintiff 1872, 39.improperly joined.

The action of review brought February term, 1873,was after the
ofpassage and,the act of for the of1872, purposes amendment, it is to

be regarded as a new action. v.Badger Gilmore, 37 N. H. 459; Sanford
andia,C­ 54 N. H. 519.v.

It is also ofthat the amendment the accountobjected, of sale was
allowed; but this beimproperly cannotobjection sustained. The

amendments justicewere allowed the at theby presiding trial tenn,
and no of discretion is Thequestion onlyreserved. question is,
whether the sheriff had the to make thosepower theamendments,
clerk who themade record dead.being

The clerk an law'.was not officerknown to the He was thesimply
servant of ;the sheriff. acts of the clerk were ofThe those the sheriff
and the allowance of the amendment falls within the rule laid down in

Bowman,v. N.39 H. 393.Avery• The that the account of sale was not toobjection, returned the proper
court, is not well taken. The certificate of the clerk theupon original
return not ;is the evidence as to the it filedplace where was andonly
the case shows that the of the wasreturn certified tocopy produced by
the clerk of court,the law the of such Wehaving by custody papers.
think this is sufficient.

The contained in affidavit of Bellows,evidence the Chaiies stating
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ontook it down thewhen the notice was and that heposted,daythe
duringhis thethat, belief, postedof and in it remainedsale,theday

to withcomplianceshow alaw, tendingwas evidencebytime required
ofreceived; from the fact its beingandandlaw, properlythe was

indown, affidavit,as stated the the courtand of its takenbeingposted
inin a with the law thesefinding complianceor be justifiedwouldjury

respects.
decided,assessed wasThe that the tax was not seasonablyobjection

no525,in 52 H. and we see reason tocase,in this N.substantially,
that in thatthe correctness of decision respect.doubt

were taken to the the sale ofproceedings-inother objectionsSeveral
admitted on trial, but,to evidence thein and thequestion,the property

Ititle isI that the haveplaintiffs’ fatally defective,am of the opinionas
them.necessary to opinion uponit express anynot considered'

Ihave no to add to what haveanythingJ. I desire be-Cushing, C.
fore said.

Rand, arguedThis has and onJ., very ablyC. C. case been fully the
it,a I endeavored to reconsider free fromrehearing,for and havemotion

“ admit thatfrom of To weopinion.influence derived haveany pride
we than wein the is a that are wiser were.” Butwrong, proofbeen

inthat he the beforewrongto be satisfied has been makingone ought
contrary,admission. I am not so satisfied. On the the reconsid-the

■has conviction that the resultstrengthened myof the causeeration
court isby right.thereached

or aIt that whether not certain is aplaceis theurged by plaintiffs,
law and tofact, ought gois a mixed of whichquestion toplacepublic

isadmitted,the facts one of law.questionthe But when are thejury.
that. It in v.can clearer than settled Tidd Smith.be wasNothing

are in But thisit is that facts isNow, very many dispute.conceded a
facts are admitted toof no raise aprovided enoughmatter importance,

Itwhich the be decided. ismayof law case admitteduponquestion
sale,tax inthat, time of the six families resided Wentworth’sat the

small,in and that each head ofLocation, ordinary dwelling-houses, a
dwelling-housefarm hisa small or where wasfamily occupied clearing

facts sufficient toI maintain that these admitted are author-located.
been inthe to hold that there must have a Went-public placeize court

”“sale. aon the of the What is ?dayworth’s Location public place
Itin the isthe of that statute.? contend-expressionWhat is meaning

that, man’s cannot be atermini,ex vi a house public place.ed private
is to asurely by callingno force added the argument dwelling-But

house, in theorder to make a contrast between twohouse a private
May an ordi-same,The still the notremainsexpressions. question

tobe a the ofmeaningnary dwelling-house public accordingplace,
in the statute ?those words



CAHOON v. COE. 601

in be asregardedIf one this can settledany tiling controversy by
”“is that is a andauthority, expression placeit the relativepublic not

in onean that what is a public place locality mayabsolute expression;
isconceded,not in This an almostbe another. there irresistiblebeing

court soforce in the that the should the ifargument interpret statute,
as to to tax sales.givepossible, publicity

the isbyBut it is that the doctrine established courturged revolu­
If it istionary. so, clear that the in theturning-point caseperfectly

in previous case,must have made its andsome been dis­appearance
posed byof a decision. Where can thatcontradictory decision be
found it anywhere? We should not to find in ourexpect reports be­
fore v. was and inBurbank, 1815,which decided in whichWells Judge
Parker declares, alreadypliatic quoted,inem that the courtlanguage,
intended to inpreciseleave the involved thisquestion case andopen
undecided.

I am not aware that the makes its untilpoint againappearance we
Sargentget to Russell v. in In this case,decided 1861. JudgeDyer,

“observes that it is tohardly conceive any inhabitedpossible place
which would not have more than one public place.” The plaintiffs

“say, brief,in their that this is ofobservation the loosest kind of
dictum,1obiter Admitdicta.” that it is obiteran cannot discover itthat

is looser than obiter dicta are. Onany the itusually contrary, seems
to me to be the and bycautious deliberate astatement, learned and
able of doctrine as sound. Itjudge, regarded unquestionably ought
at least to to atbe sufficient tax salesnotify thatpurchasers there

riskmay in off inbe some locatedbidding property places where
there are several inhabited and nodwelling-houses, when notice
has It isbeen most true thatposted. unquestionably New Hamp­”ushire courts have held that is arepeatedly public place relative

interm, held,and have never a that at tax sale ofsingle'case, property
in an inhabitedsituated notice could be with.place, dispensed What

inprecedent, stands of thisthen, way deciding case,the as it ought to
decided,be ? I cannot see that isprinciple there Asupon any. to

how it should be decided I will referupon to theprinciple, merely ar­
gument of which me inDoe, wasJudge quoted by my former opinion.
I think the isargument unanswerable.

Verdict set aside and new trial and motiongranted, rehearing denied.for
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