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transferredcase werearising foregoingof thelaw uponquestionsThe
C. O.Stanley, J.,by

for theAldrich plaintiff.Shurtleff,$

Drew for the defendants.and Heywood,1lay £

26 N. andPierce, 317,v. H.J. toCushing, According PageC.
inBrown, to no405,31 N. H. there seems be doubt thatv.Johnson

and;all as mortgagees maythis the interested joinlike partiesa case
theyI those cases,is as understand thatvery strong,intimationthe

must join.
is allcases,of those the landto the doctrine mortgagedAccording

of fore-all the If a of the debtspartfor debts. holdersecurityasheld
land; if heit on the whole andhe must foreclosethe mortgage,close

of thehe must as trustee for ownersname,in his own hold theitdo
this be per-I can see no reason shouldwhyindebtedness.remaining

inshould notall the in interest bemitted, representedor why parties
thissafetyand alsomortgagor’s requireThe interestadjustment.the

asme, therefore, partiesto that the interestedIt seemsbe done.to
in be setsuit,this the verdict shouldnot all being plaintiffsmortgagees

can, byof nonsuit unless heaside, against the plaintiff,and judgment
in otherth(eamendment, bring parties.

JJ.,Ladd concurred.Smith,and
sustained.Exception

McIntire v. Plaisted.Aug. 11, 1876.

Cattle,injuriesDogs, trespasses by.from —

defendant, throughhis land to land of thefromescapedThe cattleplaintiff’s
binding uponthere had been no divisionfence,defect in of whicha the

land,histhemThe defendant set his whileupon uponthe parties. dog
that thefell and sothem, plaintiffand in was injured,one of escaping,

that, if the plaintiff’sThe instructedto kill her. werejurywas obliged
occurred, were tres-ofcattle, complainedtime when the injuryat the

Held, errorthat there wasnot be liable.the defendant wouldpassing,
determinethe toHeld, also, juryit was forthatin the instructions.
and neces-in the reasonabledefendant did donethe waswhatwhether

of his property.defencesary

Court.CircuitCoosFrom
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for to the donecow, bytoCase, damages injuries plaintiff’srecover
of the defendant.or in thea owneddog possession

that at the time theThe tended to show injuries complainedevidence
farmthe owner of a the farmoccurred, adjoiningof the wasplaintiff

defendant; that the line fence be-the father of theformerly byowned
and,bytween had the lifetime ofparol, duringthe same been divided

father, had been lived to for a series ofup long yearsthe defendant’s
in toor that the ofeighteen twenty; August, prior happening—some

of, ;father died -that theinjuriesthe the defendant’s de-complained
in the offendant and his mother remained theoccupation premises,

father,the to the heirs of the defendant’s of whom thesame belonging
one; that was no other than a division ofdefendant was there parol

•; cattle,the in the anddayfence that on the question plaintiffs among
his landthem the from on to land be-injured, passedcow which was

to said of the fenceheirs, which,that to thelonging through part up
indeath,time of his maintained and thehad been de-kept repair by

father; infendant’s that the defendant was at work the same field dig-
hisging and, there,the cattle he setpotatoes, seeing plaintiff’s dog

to them and in so in inupon out, doingthem drive the cow question,
field, fell,over the fence into the and waspassing plaintiff’s toinjured

such an extent that the was to killobliged her.plaintiff
The to instructplaintiff the court the that ifrequested jury, (1)

his gotcattle on to the defendant’s land reason ofby insufficiencythe
he,of the defendant’s would not infence, fault,the be andplaintiff,

recover;was entitled to a divisionthat of fence andagreed(2) upon,
lived to Joshuaby Plaisted, father,the defendant’s would beup binding

all inupon those of and for the of Joshuaacting estatepossession
Plaisted.

The court to the above instructions asgivedeclined butrequested,
did instruct that athe other division of thejurors, among things, parol

to,fence the lived and assented wouldby parties, bindingbeup upon
who it intheythe made while remained but thatparties possession;

after the death of of to such a division it beeither the would re-parties
hisvoked, and no and each must cattle onbinding,longer party keep

his land at atcattle,own his that if the the timeperil; plaintiff’s
the of were defend-occurred,when theinjury complained trespassing,

;would not that if validant be liable there was a and divisionbinding
fence, ifconcerned,of the so far as to this suit were andthe parties

bound tothe cattle went over fence which the defendant wasplaintiff’s
;that would not them from that al-beingrelieverepair, trespassers

the not action thethough any plain-defendant could maintain against
land, wastiff for the done them his still thedamage by upon plaintiff

;from his his on his ownland thatduty theynot relieved to cattlekeep
maintain noare the less the defendant couldnone becausetrespassers

and for theaction, damagescould not recover trespass.
To the to the instructions theinstruct,refusal and given, plaintiff

excepted.
The for thereturned a verdict thejury defendant, plaintiffhaving
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infor thetrial,it and for a new erroraside, supposedmoved to set
toIn answer a submittedquestionand toinstructions.foregoing rulings

dog.was thecourt, injury byfound that the caused•the thejury by they
toon case werearising foregoingof law the transferredThe questions

O.Stanley, J.,this court C.by

for theDreiv, plaintiff.May

for the defendant.Burns Seywood,

forCushing, action,J. The usual form to recoverC. of damages
or­cattle,done to land the is and theby defendant’sinjuries trespass;

is, his brokeform of declaration that the defendant cattledinary by
same,close,and entered the the and trod downdepasturedplaintiff’s

to<fcc. If the his suffer his cattledefendant, neglect,the herbage, by
tres­is treated the law as an activesoil, bybe on his heneighbor’s

“3 Bl. 211. A man is for not his ownonlyCom. answerablepasser.
; if his keepingbut that of his cattle also for by negligenttrespass,

if orthe land of another much more hethey stray permitsupon (and
andtread his neighbor’s herbagedrives them and there downon), they

trees, the musthis corn or his this is a for which ownertrespassspoil
518; v.in v. N. H.Bucklin,answer damages.” Noyes7Tewksbury

un­30 N. H. 143. if in this the wasso,This case cowColby, being
of his ownland,on the defendant’s and the defendant’s dog,lawfully

Iher,and ofany defendant, injuredmotion without action themere
it wouldthink that the in statute andapply,should the wouldexception

“ inthe while thebe held that received theplaintiff injury engaged
of a trespass.”commission

actor,anthe defendant wasThis, however, is not such a case. Here
of histhe meansbybe said to have donemight justly injuryand he
in the; arises,that the the act done was doneso whetherdog question

and hisdefence ofnecessary property.reasonable
on thefinds that defendant set his todog plaintiff’sThe case the

thereby cow,that in from the socow, escaping dog, injuredand the was
to be the but theby dog, byhad killed. She not injuredthat she was

him.the in frombyfall occasioned her toattempt jump escapingfence
? dependthe cause of the This woulddog proximateWas the injury

fence,the to over thethe whether the of cowquestion attempt getupon
a reason-fall and wereinjury, consequencesand the whichconsequent

fromto ensuecareful and man to haveably prudent ought expected
and theIt a of fact for the jury,such use of his wasdog. question

cause of the injury.has found that the was thedog proximatejury
neces-cause,been the was it reasonablyThe dog having proximate

use thein his shoulddefendant, property,that the protectingsary
I it difference whetherhe did ? cannot see that makes anyasdog

fault.in lot his or thethroughwas the defendant’s plaintiff’sthe cow
anddrive her out in acase,In the defendant must reasonableeither

manner.proper
the judgein in ofchargeI noticed the case or thenothinghave
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counts,towliich looks in I findtwo but the of the theopening charge
“words: The that was of a certainfollowing says he the ownerplaintiff

;hc:fer or cow that the in or the ownerdefendant was the possession
of a certain and that means of his causeddog, defendant, bythe dog,
an heifer,toinjury his she was de­(the plaintiff’s) whereby totally

; ;thatstroyed he lost the value of that in­whole the heifer she was
to such anjured extent that to killhe was her.”obliged

It was,is from court,this theapparent bythat claim as stated the
that the heifer,defendant caused the of fordogdeath the theusing
that as he or a findspurpose have used an axe The casemight gun.
that the evidence tended to the set on theshow that defendant the dog
heifer, and the inference is med-that the would not havestrong dog

defendant;dled with the cow if it had ofnot been for the action the
and it is on immaterial,evident that of itthis state facts was quite
whether he or that,owned or not. Itpossessed dogthe was enough
the in thedog being he able to him to attack thevicinity, was induce
cow, and in such was Thecircumstances the statute immaterial.quite
question was, whether, the heifer being on the defendant’s land and

hisdamaging the in itsproperty, defendant’s action was justifiable
defence.necessary

I do not think the statute at towas all intended to such case.apply
As the waslaw before the statute, motion,if a of his own withoutdog,

volition,the intervention of human did was to al-damage, it necessary
andlege that heprove was and that the asdangerous, person responsible

it.owner knew This embarrassment,often occasionednecessity great
and the of adeprived had. Iparty remedy which he to haveought

the ofsuppose object inconvenience,the statute was to this andremedy
to enable toparties recover for done to their property by dogs,injury
without the of suchnecessity making andallegation proof.

But 1 inapprehend that a case like this common lawthe would
always have thegiven hisinjured anywithout referenceparty remedy,

theto orownership of the defendantkeeping the madedog, provided
use of him.such unlawful ofSuch the law and thebeing the state of

facts, and the asallegation in wasdescribed the itcharge, clearly
towrong instruct the that if the de-jury the heifer was trespassing,
wasfendant not liable.

In v.Wright 9,37 N. H. v.Boynton, Co.,and Hooksett 44Amoskeag
N. H. it105, was held in law,that where butthe was correctcharge

sonot specific as would have been the verdict would not haveproper,
been set aside unless the Butspecific instructions were requested.
here was a in incharge which, its of facts stated thetheapplication
case, seems to have been I with no caseentirely and have metwrong;
which makes it for tonecessary the circumstancesunder suchparty
request instructions.specific

Under all circumstances,the I oughtcannot that this verdictthink
to stand.

J.Smith, It at the this that theappeared, case, plain-ofargument
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trial, bythe an addi-tiff, insertingobtained leave to amendduring
intional the declaration to at common law forcount recover injuries

defendant’sbyto his the dog.cow
to if thetire instructions the were these: “ThatAmong jury plain-

at when of wereoccurred,tiff’s the time thecattle, complainedinjury
instructions,the defendant would not be liable.” Thesetrespassing,

count, dif-whether to It makes noclearlyeither wereapplied wrong.
whether or not the cow the de-ference wasplaintiff’s trespassing upon

: could only necessaryfendant’s field the latter use such means as were
and her out of his exemptsreasonable to drive The statutepremises.

from for done his whilebythe owner to aliability injuries dog party
in the of a If the of his own mo-commissionengaged trespass. dog,

tion, defendant,and without on had at-any the of theagency part
field,his thetrespassingtacked the cow while defendantplaintiff’s upon

; abut itstatute, altogetherwould the have been liable wasnot, under
his to inflictdog injuriesdifferent matter when the defendant caused

thing,does not suchanythe The statutetrespassing permitcow.upon
or of hisand it is done in defence of one’s selfonly excusable when

property.

concurred.Ladd, J.,
A new trial granted.

Aug. 11, Jacobs v. Stevens.1876.

affi-usualdefendant, on mesne theuponThe been arrested processhaving
court,arrest, inbail, the term appeareddavit for and at returnprocured

the thatmotion, and bail onwhere, discharged, groundhe his wereupon
moved thatto He thenarrested he not liable arrest.when was legally

hethatservice,action be dismissed for of tendering proofthe want legal
No defectat time he arrested.not liable arrest the waswas tolegally

out, the defend-the ofin or service and thepointed groundswrit was
otherwise.orpleaant’s from arrest notexemption bywere suggested

Held, his bail fromandthe of the defendant arrestthat fromdischarge
defendant, by voluntarilydebt;did the that theliability not discharge

court;theofbail, and to the jurisdictionsubmittedgiving recognized,
theto dismissthe motionthat error in denial ofand there was no his

thereof.of inaction, and the the evidence supportexclusion

CircuitFrom Coos Court.

Assumpsit. offor the arrestaffidavitThe made the usualplaintiff
return showedandwrit,of the the officer’sdefendant,the on the back


