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606 McINTIRE v. PLAISTED.

The questions of law arising upon the foregoing case were transferred
by SranLey, J., C. C.

Aldrich & Shurtleff, for the plaintiff.
Ray and Drew ¢ Heywood, for the defendants.

Cusmivg, C. J.  According to Page v. Pierce, 26 N. H. 317, and
Johnson v. Brown, 831 N. H. 405, there seems to be no doubt that in
a case like this all the parties interested as mortgagees may join; and
the intimation is very strong, as I understand those cases, that they
must join.

According to the doctrine of those cases, the mortgaged land is all
held as security for all the debts. If a holder of part of the debts fore-
close the mortgage, he must foreclose it on the whole land; and if he
do it in his own name, he must hold as trustee for the owners of the
remaining indebtedness. I can see no reason why this should be per-
mitted, or why all the parties in interest should not be represented in
the adjustment. The mortgagor’s interest and safety also require this
to be done. It seems to me, therefore, that the parties interested as
mortgagees not all being plaintiffs in this suit, the verdict should be set
aside, and judgment of nonsuit against the plaintiff, unless he can, by
amendment, bring in the other parties.

Lapp and Swuitr, JJ., concurred.
Eaception sustained.

Adgal ] McINTIRE v. PLAISTED.

Dags, injuries from— Catile, trespasses by.

The plaintiff’s cattle escaped from hisland to land of the defendant, through
a defect in the fence, of which there had been no division binding upon
the parties. The defendant set his dog upon them while upon his land,
and one of them, in escaping, fell and was injured, so that the plaintiff
was obliged to kill her. The jury were instructed that, if the plaintiff’s
cattle, at the time when the injury complained of occurred, were tres-
passing, the defendant would not be liable. Ifeld, that there was error
in the instructions. JFeld, also, that it was for the jury to determine
whether what the defendant did was done in the reasonable and neces-
sary defence of his property.

From Cods Circurr COURT.
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CASE, to recover damages for injuries to the plaintiff’s cow, done by
a dog owned or in the possession of the defendant.

The evidence tended to show that at the time the injuries complained
of occurred, the plaintiff was the owner of a farm adjoining the farm
formerly owned by the father of the defendant ; that the line fence be-
tween the same had been divided by parol, and, during the lifetime of
the defendant’s father, had been lived up to for a long series of years
—some eighteen or twenty ; that in August, prior to the happening of
the injuries complained of, the defendant’s father died ; that the de-
fendant and his mother remained in the occupation of the premises,
the same belonging to the heirs of the defendant’s father, of whom the
defendant was one; that there was no other than a parol division of
the fence ; that on the day in question the plaintiff’s cattle, and among -
them the cow which was injured, passed from his land on fo land be-
longing to said leirs, through that part of the fence which, up to the
time of his death, had been maintained and kept in repair by the de-
fendant’s father; that the defendant was at work in the same field dig-
ging potatoes, and, seeing the plaintiff’s cattle there, he set his dog
upon them to drive them out, and in doing so the cow in question, in
passing over the fence into the plaintiff’s field, fell, and was injured to
such an extent that the plaintiff was obliged to kill her.

The plaintiff requested the court to instruct the jury, (1) that if
his cattle got on to the defendant’s land by reason of the insufficiency
of the defendant’s fence, he, the plaintiff, would not be in fault, and
was entitled to recover; (2) that a division of fence agreed upon, and
lived up to by Joshua Plaisted, the defendant’s father, would be binding
upon all those in possession of and acting for the estate of Joshua
Plaisted.

The court declined to give the above instructions as requested, but
did instruct the jurors, among other things, that a parol division of the
fence by the parties, lived up and assented to, would be binding upon
the parties who made it while they remained in possession; bub that
. after the death of either of the parties to such a division it would be re-
voked, and no longer binding, and each party must keep his cattle on
his own land at his peril; that if the plaintifl’s cattle, at the time
when the injury complained of occurred, were trespassing, the defend-
ant would not be liable ; thatif there was a valid and binding division
of the fence, so far as the parties to this suit were concerned, and if
the plaintiff’s cattle went over fence which the defendant was bound to
repair, that would not relieve them from being trespassers; that al-
though the defendant could not maintain any action against the plain-
tiff for the damage done by them upon his land, still the plaintiff was
not relieved from his duty to keep his cattle on hisown land ; that they
are none the less trespassers because the defendant could maintain no
action, and could not recover damages for the trespass.

To the refusal to instruct, and the instructions given, the plaintiff
excepted.

The jury having returned a verdict for the defendant, the plaintiff
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moved to set it aside, and for a mnew trial, for supposed error in the
foregoing rulings and instructions. In answer to a question submitted to
the jury by the court, they found that the injury was caused by the dog.

The questions of law arising on the foregoing case were transferred to
this court by Srtavirey, J., C. C.

Ray & Drew, for the plaintiff.
Burns § Heywood, for the defendant.

CusEmwa, C. J. The usual form of action, to recover damages for
injuries done to land by the defendant’s cattle, is trespass; and the or-
dinary form of declaration is, that the defendant by his cattle broke
and entered the plaintiff’s close, depastured the same, and trod down
the herbage, &e. If the defendant, by his neglect, suffer his cattle to
be on bis neighbor’s soil, he is treated by the law as an active tres-
passer. 8 Bl. Com. 211. ¢ A man is answerable for not only his own
trespass, but that of his cattle also; for if by his negligent keeping
they stray upon the land of another (and much more if he permits or
drives them on), and they there tread down his neighbor’s herbage and
spoil his corn or his trees, this is a trespass for which the owner must
answer in damages.” Tewksbury v. Bucklin, 7 N. H. 518 ; Noyes v.
(olby, 80 N. H. 143. This being so, if in this case the cow was un-
lawtully on the defendant’s land, and the defendant’s dog, of his own
mere motion and without any action of the defendant, injured her, I
should think that the exception in the statute would apply, and it would
be lield that the plaintiff received the injury ¢ while engaged in the
commission of a trespass.”

This, however, is not such a case. Here the defendant was an actor,
and he might justly be said to have doune the injury by means of his
dog ; so that the question arises, whether the act done was done in the
reasonable and necessary defence of his property.

The case finds that the defendant set his dog on to the plaintiff’s
cow, and that thereby the cow,in escaping from the dog, was so injured
that she had to be killed. She was not injured by the dog, but by the
fall occasioned by ber attempt to jump the fence in escaping from him.
Was the dog the proximate cause of the injury? This would depend
upon the question whether the attempt of the cow to get over the fence,
and the fall and consequent injury, were consequences which a reason-
ably careful and prudent man ought to have expected to ensue from
such use of his dog. It was a question of fact for the jury, and the
jury has found that the dog was the proximate cause of the injury.
The dog having been the proximate cause, was it reasonably neces-
sary that the defendant, in protecting his property, should use the
dog as he did? I cannot see that it makes any difference whether
the cow was in the defendant’s lot through his or the plaintiff’s fault.
In either case, the defendant must drive her out in a reasonable and
proper manner.

I have noticed nothing in the case or in the charge of the judge
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which looks to two counts, but in the opening of the charge I find the
following words: ¢ The plaintiff says that he was the owner of a certain
hcifer or cow ; that the defendant was in the possession or the owner
of a certain dog, and that the defendant, by means of his dog, caused
an injury to his (the plaintiff’s) heifer, whereby she was totally de-
stroyed ; that he lost the whole value of the heifer ; that she was in-
jured to such an extent that he was obliged to kill her.”

Tt is apparent from this that the claim was, as stated by the court,
that the defendant caused the death of the heifer, using the dog for
that purposc as he might have used an axe or a gun. The case finds
that the evidence tended to show that the defendant set the dog on the
heifer, and the inference is strong that the dog would not have med-
dled with the cow if it had not been for the action of the defendant;
and it is evident that on this state of facts it was quite immaterial,
whether he owned or possessed the dog or not. It was enough that,
the dog being in the vicinity, he was able to induce him to attack the
cow, and in such circumstances the statute was quite immaterial. The
question was, whether, the heifer being on the defendant’s land and
damaging his property, the defendant’s action was justifiable in its
necessary defence.

I do not think the statute was at all intended to apply to such case.
As the law was before the statute, if a dog, of his own motion, without
the intervention of human volition, did damage, it was necessary to al-
lege and prove that he was dangerous, and that the person responsible as
owner knew it. This necessity often occasioned great embarrassment,
and deprived the party of a remedy which he ought to have had. I
suppose the object of the statute was to remedy this inconvenience, and
to enable parties to recover for injury done to their property by dogs,
without the necessity of making such allegation and proof.

But 1 apprebend that in a case like this the common law would
always have given the injured party his remedy, without any reference
to the ownership or keeping of the dog, provided the defendant made
such unlawful use of him. Such being the state of the Jaw and of the
facts, and the allegation as described in the charge, it was clearly
wrong to instruct the jury that if the heifer was trespassing, the de-
fendant was not lable.

In Wright v. Boynton, 87 N. H. 9, and Hooksett v. Amoskeag Co., 44
N. H. 105, it was beld that where the charge was correct in law, but
not 8o specific as would have been proper, the verdict would not have
been sot aside unless the specific instructions were requested. But
here was a charge which, in its application of the facts stated in the
case, seems to have been entirely wrong; and I have met with no case
which makes it necessary for the party under such circumstances to
request specific instructions.

Under all the circumstances, I cannob think that this verdict ought
to stand.

Smrre, J. It appeared, at the argument of this case, that the plain-
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tiff, during the trial, obtained leave to amend by inserting an addi-
tional count in the decla1at10n to recover at common law for injuries
to his cow by the defendant’s dog.

Among the instroctions to the j jury were these: ¢ That if the plain-
tifl’s cattle, at the time when the injury complained of occurred, were
trespassing, the defendant would not be liable.” These instructions,
whether applied to either count, were clearly wrong. It makes no dif-
ference whether or not the plaintiff’s cow was trespassing upon the de-
fendant’s field : the latter could only use such means as were necessary
and reasonable to drive her out of his premises. The statute exempts
the owner from liability for injuries done by his dog to a party while
engaged in the commission of a trespass. If the dog, of his own mo-
tion, and without any agency on the part of the defendant, had at-
tacked the plaintiff’s cow while trespassing upon his field, the defendant
would not, under the statute, have been liable ; but it was altogether a
different matter when the defendant caused his dog to inflict injuries
upon the trespassing cow. The statute does not permit any such thing,
and it is only excusable when done in defence of one’s self or of his
property.

Lapp, J., concurred.
A new trial granted.

Tl JacoBs v. STEVENS.

57 610
72 48 The defendant, having been arrested on mesne process upon the usual affi-

davit for arrest, procured bail, and at the return term appeared in court,
where, upon motion, he and his bail were discharged, on the ground that
when arrested he was not legally liable to arrest. e then moved that
the action be dismissed for want of legal service, tendering proof that he
was not legally liable to arrest at the time he was arrested. No defect
in the writ or service was pointed out, and the grounds of the defend-
ant’s exemption from arrest were not suggested by plea or otherwise.
Held, that the discharge of the defendant from arrest and his bail from
liability did not discharge the debt; that the defendant, by voluntarily
giving bail, recognized, and submitted to the jurisdiction of the court;
and that there was no error in the denial of his motion to dismiss the
action, and the exclusion of the evidence in support thereof.

From Cobs Crrcurr Court.

Assompsir.  The plaintiff made the usual affidavit for the arrest of
the defendant, on the back of the writ, and the officer’s return showed




