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thea decision ofannexed, questionseekthe willadministrators with
Joseph,oftheresidue, during minorityof thewhether the income

him.belongs to

Woodman, plaintiffs.for the

Hobbs, for defendant.the

Josephfixed the whenby willDoe, J. being expresslyC. No time
Thedeath.in him at the testator’sto itresidue,is receive vestedthe

death, daringhisbydefeasiblehim inwill angave possession,estate
vested,As residuehis theat decease.livingwithout issueminority,

it, de­beforehim income derived fromdeath,in at the thetestator’s
is his.feasance,

Case discharged.

Lord &v.Lord, Ex’x, a., Ap’ts.

must be aof of a to bewill, disqualifying,The interest an witnessattesting
and interest.certain, vestedpresent,

a to write, mayof will who unable beThe name of an witness isattesting
in and in the ofanother,written at his hisby request, presence presence

the testator.
alsothe executrix, residuaryThe fact that a will was written who wasby

the of factis evidence to be considered the onlegatee, by jury question
her and but thefraud;whether the will was undue influencebyobtained

her.bynot to the will was writtenwhylaw does herrequire explain

Appeal. theconcerningProbate The issuesappellants presented
of the and con-will, testator,and of a the sanityexecution attestation

on of the executrix.influence,undue and deceit thecerning fraud, part
Verdict for the executrix.

inthe will theThe tended to show that the testator signedevidence
as witnesses,them towitnesses,of the and requested signpresence

will;his theinstrument to be that one of witnessesand declared the
the theexecutrix, legala who is residuarywas brother of principal

no children,no father or mother andliving,and that she hadlegatee,
Itheir law of the executrix. alsothat at that time he was an atand

The also tended tothat he has deceased. evidencesinceappeared
name; that histhe witnesses his wifesignedshow that one of other

she, write,to her; requestedthat unablebeingwas the other witness
and inhe,her a witness to the herwill,to write name ashusband
her name as atestator,in of the did signand the presencepresence,
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witness. She did not take hold of the the and didduring act,pen
not make cross or markany the will.upon

In regard to the of mind entitle a tostrength torequisite person
make a will, the court instructed the that onlythe law looks tojury
the ;of thecompetency sickness,and neither norunderstanding age,
nor extreme distress or of will affect the todebility body, capacity
make a will, if sufficient failure ofintelligence memoryremain. The
is sufficient,not itunless total,-be or extend to the testator’s immedi-
ate family or isproperty. Mere weakness of nounderstanding objec-

ation to man’s will,of his for courts cannotdisposing byproperty
measure the size of and norpeople’s capacities, examineunderstandings

estates;into the wisdom or of men of theirprudence disposing —that
it was for the to hetestator,answer the at the time madejury whether

will,his understood and in which he wascomprehended the lousiness
engaged will;when he put his hand to the he understoodwhether
what of; it;he had to to whom he toproperty dispose wished give
who were the of his who his were who hadobjects bounty; relatives
claims himupon to hisby nature, affection, waysand in otherby

understood,ifproperty, he so he this willwhether signed—and
ifvoluntarily; that, he whatunderstood what he was doing, prop-—

of,haderty it,he to itand to-whom he wanted to wasdispose give
eye enoughin the of the law himsufficient: that for towas mind

have.
that,The itappellants the court to therequested ap-instruct jury,

that the will waspearing Lord, executrix,written Mrs. the she wasby
called upon to it. instruc-explain The court declined to thegive
tion as itrequested, but did instruct them that the that was writtenfact
by her awas circumstance onthat consider as thethey might bearing

of influence; fact,thatquestion undue that andthey might consider
the fact that she was the andand all the evidenceresiduary legatee,
all the circumstances the at the time and beforesurrounding parties
the execution itwill,of the as the waswhetherbearing upon question
procured to be executed the influence, fraud,executrix undueby by
or practiseddeceit the testator theupon by executrix.

To the and instructionsforegoing rulings excepted.the appellants

Copeland, for the appellants.

Wheeler and Wells for the executrix.Burleigh,8f
“Foster, J. The term witness,credible” as used in the statute

wills,to means,the attestation of thatrelating the witnesssimply,
must be or notcompetent, disqualified at the time of the attestation,
to be sworn and to a of v.testify in court Carlton,Carltonjustice.

Pond,N. 14; 125;40 H. Frink v. 46 N. H. Hawes v. Humphrey,
360;9 v.Pick. Haven 23Hilliard, 10; Spar­v.SparhawkPick.

166; 97;10hawk, Allen Hindson v. 1Kersey, Burr. 1 Redf. Wills
A*253.ed.) witness,(4th incompetent by interest,reason of is
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“ ; stat­ourPl.Saund. and Ev. 1265)­not credible” (3therefore —for
a witnessin a shall not disqualifycauseute, that interestproviding

oftheis to attestationSt., 209, s. not13), applicablec.(Gen.
oftheSt., competencyc. s. 23. The of209, questionGen.wills.

witnessan attestingheir at law of the executrix asthe brother and
must, law.rules the commontherefore, determined the ofbybe

must be alaw, interest,at the to be disqualifying,And common
4; Stark.Ev.,l. s. 390­1certain, and vested interest. Green­present,
Bank745; cited; v.ManchesterHumphrey,Ev. v. beforeHawes

459; ; Tebbetts,v.Reed, Jones80 Nash v. 46 168­White, N. H. Me.­
interest, andthe no such57 Me. 572. The brother of executrix had

“and credible.”was therefore competent
name of ais to theThe attestation be defective becausealleged

Ouranotherby person.to -write was writtenwitness who was unable
29 c. s.II,ofstatute, is from that Car.copied substantiallywhich 3,

“ testator, orbe and the19, signed bythat wills shall sealedprovides
direction, andsome in his and hisby expressby person presence

his or credible wit­attested and in three morepresence bysubscribed
St., c. s. 6.174,nesses.” Gen.
that all those wdiosoThe case finds the testator requested persons,

witnesses;clause,names are the attestation to assigntoappended
write,that to her hus­requestedone of those unablebeingpersons,

band to a to the Whatever she saidwrite her name as witness will.
did, therefore, intention,or was said and done animo leslandi. The

3 P.Maddock,in this In the L. andR.,is material. goodsrespect, of
;D. 169­ L. J.39 24.In the goods Duggin,of

It is that a witness subscribe hismay effectuallysettledclearly
name,initials,name a or or a fictitious if used with­mark, byby by

that, ifanother, write,out the and he cannotofpurpose personating
hand, 229, 19,his 1 Wills s. andbe another. Redf.may guided by

cited; Wills Am. and Am. note. An73,cases 1 Jarm. (4th ed.)
a suffi­a witness is notof a previous signature byacknowledgment

a testator is abycient suchattestation, acknowledgmentthough
v. 49.11 Allen The doctrinesufficient execution. Chase Kittredge,

of this criticised Redfield Redf.by Judge (1distinction is severely
Wills, c. 19 and it is to be well estab­s. s. but believed6, IV, note),
lished.

cited,In it witnessessaid,Chase v. before was TheKittredge, —“
subscribe; in other are to dowords, theyare torequired required

will;” thisby languagesome act the face of the butapparent upon
“ subscriptionis not that the act” not be aapparent mayit intended

inan if the act done the ofpresencethe medium of bethrough agent,
his with intention attestation.testator,the and the ofrequest,by

witness, hand isof name of an illiterate whoseThe thesubscription
“ actcannot be as more ananother, apparentby regarded anyguided

is the same namewill,” writing whollythe of the than the ofon face
in byact of both caseshand, writing being promptedanotherby —the

is the personthe leslandi ofsame which animusintelligence,the
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whose name is written. In either thecase, hand holdswhich the pen
is controlled by will;the same and per per se.quifacit alium,facit
The ofvalidity the attestation thedepends upon, of the namesigning
of the witness by his and in hisauthority and notpresence, theupon
fact of his amaking mark, or any other manual indoing act connec­
tion with the signature. ;Jesse v. 6Parker, UpchurchGrat. 57­ v.

16Upchurch, B. Mon. 102.
An agent, without a sealed cannot bind hisauthority, principal by

seal;underdeed but this rule is true in theonly ab­acknowledged
sence of the ifprincipal; for, the andis orpresent, verballyprincipal—
impliedly authorizes the to fixagent deed,his name to the it becomes

“the deed of the principal. The act of and is to besigning sealing
deemed his personal act, as much if the pen,as he had held and
another person had hisguided hand and it on the seal.” Storypressed
on Agency, 50, 51;ss. ;Kidder v. 24 N. H. CushmanPrescott, 267­ v.
Wooster, 45 N. H. 410.

One object of the statute in is,an of a willattestation torequiring
insure andidentity prevent the offraudulent substitution another
document. Another is, toobject surround the testator with witnesses
to ofjudge his 2 691;capacity. UpchurchGreenl. s.Ev., Upchurch,v.
before cited. And all these inare as attainedpurposes readily the
case where the name of the witness is written theattesting by agent
at the ofrequest the as his markprincipal, where the latter makes or

aholds pen guided by cases,another hand. There are many English
and American, which hold the thatstrict doctrine the witness must
himself do some manual act in order to make a valid attestation.
The American cases of this character do not have beentoappear very

considered,thoroughly the courts content to restbeing apparently
theupon of certainauthority decisions, andthe rea­English grounds

sons of which are not Invery White,See re 7 Juristfully presented.
;1045­ In the 39 L. N.goods J., S., 24.Duggin,of

The point, not being settled in thisby state, may be de-authority
termined upon general To a whose nameprinciples. require person,
is to be written in a ortransaction, to hold to touchtestamentary the
pen, or to do himanything which the law does not to do inrequire
other cases of attestation, seems to a distinctionestablish without a
difference. And we are of the that this will wasopinion properly
attested, within the and tomeaning the ofaccording requirements the
statute.

the ofConcerning extent mental for therequired validcapacity
execution of a will, the instructions of court morethe were minute
and than wereparticular necessary.

The special sentence,is to theexception following inincorporated
“the :instructions The of notismemory sufficient affectfailure [to

the to acapacity make unless it be ortotal, extend to the testa-will]
tor’s immediate orfamily property.”

If no hadqualifying used,been theselanguage words havemight
misled the in connectionjury; but, with the such could notcontext,
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of the sentence tomeaningThe obvioustheir effect.have been
connection whattaken, considered in withis whenexceptionwhich

tois, memory, extendingtotal failure ofit,and followsprecedes —a
or is sufficientthe immediate family property,testator’sand involving

of not.will; understanding isa mere weaknessinvalidate butto
canerroneous, but the courtis made that is seea remarkWhere

and that theso clearexplicit juryinstructions arethe of thethat rest
will not disturbed.the be Wemisled,have verdictnot beencould

Cooperof v.ordinarythe asjurors persons capacity.must regard
H. 213.49 N.Railroad,

the wasthat will writtenthe circumstance byThe instructions upon
to theand favorablesufficiently appellants.were proper,the executrix

of the find neces­jury mightthat circumstanceWhatever explanation
it is not a matter of lawinsufficient,orsufficientunnecessary,orsary

any general special explanation required. 1was Redf. Willsthat or
*122.ed.)(4th

on the verdict.Judgment

sit.notJ.,and didDoe, Stanley,C. J.,

Blood.Folsom v.

ofthe want the of personnot attestation thebyis invalidatedA judgment
held the officeofthe clerk of the court byat the date ofwho, judgment,

It be amay provedwas rendered. bywhich the attestedcopyjudgment
theto whose record has beencourt, custodyof another bythe clerkby

officer to andwho is the maketransferred, proper certify copieslaw and
thereof.

rendered a court ofDebt, bya Massachusetts commonjudgmenton
The notjudgmenthad been abolished. does appearthat topleas

of that court.the clerk Theby copy producedhave been attested is
court, tosuperiorthe of the whose custodyclerk thebyattested

have transferred,common been law andpleas byof therecords who
certifyto make and thereof. Thecopiesthe officer defend-properis

for a nonsuit.ant moves

for the defendant.Copeland,

Knapp,of and for theCaverly, Mass., plaintiff.

The theStanley, J. attestation of the clerkjudgment by of the
is not Willard v. 24Harvey,common N. H.pleas indispensable.

344; 410;Hall 40 N. H. v. 3Manchester, Sebee,v. Sumner Me. 223.


