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or releasedhad not waivedin thethat, fact,court found defendant
or releaseto waiveestate, agreedin Patrick’s nororiginalher rights

rents, profits,thehalf of allis entitled to onethem, and that sheheld
dower,well asaslife,forand income all the testatrix’s propertyof

Patrick; and theestate ofshare of thehomestead, and distributive
plaintiff excepted.

Hobbs, for the plaintiff.

G. Hall and for the defendant.Woodman,J.

Sawyee, of the propertymanagementJ. The clause theconcerning
“ todivision,” relates theheretofore, withoutin the same manner as

theamount of defendant’sof and not to themethod management,
The bequestno of or property.There is uncertainty personlegacy.

all thethe of testatrix’sdefendant,is to the one half of incomeof
is incom-evidencethe life. The extrinsicdefendant’sproperty during

It no in the will.uncertaintyshowspetent. legal
is enti-defendantThe the thesubmitted whetherparties question,

herof husband’shomestead,to and distributive sharedower,tled
to claimestoppedthe isestate. claims that defendantplaintiffThe

notcourt is tosubjecteither. fact the circuitThe decision of by
inno error law.and there wasexception,

overruled.Except,ions
Stanley, J., d-id sit.not

Farmington.Tuttle v.

care and prudenceA bound to exercise ordinarytraveller oil a ishighway
inharness, and theirhorse, manage-in the of andcarriage,selection a

them,and areselection, managesa soment. Whether he makes such
of fact.questions

reasonable care inA a should usetraveller, towm,the fault ofbyinjured
in necessarysuch care the employ-a he exerciseseffecting and ifcure;

of the townprofession,of a the skill hisaveragement surgeon possessing
increasedthoughtheresultingbe all from injury,will liable for damages

surgeon.the treatment of theby

aCase, from defective highway.for personal injuries
the manner of the plain-andThe in the highway,defect was shown

The evidence was conflictingoftiff’s at the time the injury.driving
orunmanageable,and wasas to frightenedthe horse waswhether
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from bits mouth when near andthe out of hisunmanageable having
at the defective place.

The court declinedto the defend-requested byinstruct as thejury,
if defect horseants, that, the was the while theplaintiff injured by

not courtwas the town was liable. The thefrightened, jurycharged
that the was bound use and in theordinaryto careplaintiff prudence

horse, and ifharness,selection of his and were reasona-wagon, they
safe, he used the same skill in and theand theirbly management,

defect,from the the town would be theinjury happened liable, though
horse was frightened.

The that a partdefendants contended of the wasplaintiff’s damage
the ofoccasioned bad treatment his The court instructedby surgeon.

the if the exercisedplaintiffthat reasonable care andjury, diligence
in a thehaving skill of hissurgeon ordinaryemploying profession,
the town would be liable for the from thedamages resulting injury.
The defendants excepted.

for theHobbs, plaintiff.

Eastman,Wheeler and for the defendants.

J. A aBingham, traveller on musthighway exercise ordinary
and in of acare the selectionprudence reasonably safe horse, wagon­

v. 44;and harness. Clark N.41 H.Barrington, Tucker v. Henni­
ker, id., decide,317. These'cases also that a madetraveller, having

selection,the is bound torequired exercise andonly careordinary
in their management.prudence

Whether the in this caseplaintiff made a suitable selection of a
andhorse, andwagon, harness, whether he them duemanaged with

care and were for theprudence, questions Stark v.jury. Lancaster,
; Palmer v. Portsmouth,57 N. H. 88­ 43 N. H. 265. The defendants’

treated them as questions of andrequest clearly law, was properly
denied.

the was theAlthough plaintiff injured by and fault ofnegligence
defendants, stillthe he was to userequired in obtain­reasonable care
a cure his and if hisof demandeding injury; injury the attention of

hea and used reasonablesurgeon, and care indiligence employing
skillone of in his he would beordinary profession, entitled to recover

fromthe thedamages resulting injury, werenotwithstanding they
increased treatment of theby bad Eastman v.surgeon. Sanborn,

594;3 Tuttle v. 6Holyoke,Allen Gray 447; Bills,v.Ingalls
9 Met. 1.

on the verdict.Judgment
did not sit.Stanley, J.,


