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court found that, in fact, the defendant had not waived or released
her original rights in Patrick’s estate, nor agreed to waive or release
them, and hield that she is entitled to one half of all the rents, profits,
and income of all the testatrix’s property for life, as well as dower,
homestead, and distributive share of the estate of Patrick; and the
plaintiff execepted.

Hobbs, for the plaintiff.
J. G. Hall and Woodman, for the defendant.

Sawyeg, J. The clause concerning the management of the property
“in the same manncr ag heretofore, without division,” relates to the
method of management, and not to the amount of the defendant’s
legacy. There is no uncertainty of person or property. The bequest
is to the defendant, of one half of the income of all the testatrix’s
property during the defendant’s life. The extrinsic evidence is incom-
petent. It shows no legal uncertainty in the will.

The parties submitted the question, whether the defendant is enti-
tled to dower, homestead, and disfributive share of her husband’s
estate. The plaintiff claims that the defendant is estopped to claim
either. The decision of fact by the circuit court is not subject to
exception, and there was no error in law.

Lzxceptions overruled.
StaNLEY, J., did not sit.

TuTTLE v. FARMINGTON.

A traveller on s highway is bound to exercise ordinary care and prudence
in the selection of a horse, carriage, and harness, and in their manage-
men$, Whether he makes such a selection, and so manages them, are
questions of fact.

A traveller, injured by the fault of a town, should use reagonable care in
effecting a cure; and if he exercises such care in the necessary employ-
ment of a surgeon possessing the average skiil of his profession, the town
will be liable for all damages resulting from the injury, though increased
by the treatment of the surgeon.

OasE, for personal injuries from a defective highway.

The defect was shown in the highway, and the manner of the plain-
tiff’s driving at the time of the injury. The evidence was conflicting
as to whether the horse was frightened and unmmanageable, or was
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14 TUTTLE v. FARMINGTON. [Strafford,

unmanageable from having the bits out of his mouth when near and
at the defective place.

The eourt declined to instruct the jury, as requested by the defend-
ants, that, if the plaintiff was injured by the defect while the horse
was frightened, the town was not liable. The court charged the jury
that the plaintiff was bound to use ordinary care and prudence in the
selection of his horse, wagon, and harness, and if they were reasona-
bly safe, and he used the same skill in their management, and the
injury happened from the defect, the town would be liable, though the
horse was frightened.

The defendants contended that a part of the plaintiff’s damage was
occasioned by the bad treatment of his surgeon. The court instructed
the jury, that if the plaintiff exercised reasonable care and diligence
in employing a surgeon having the ordinary skill of his profession,
the town would be liable for the damages resulting from the injury.
The defendants excepted.

Hobbs, for the plaintiff.
Wheeler and Eastman, for the defendants.

BwverEaM, J. A traveller on a highway must exercise ordinary
care and prudence in the selection of a reasonably safe horse, wagon, -
and harness. Clark v. Barrington, 41 N. H. 445 Tucker v. Henni-
ker, id., 817. These cases also decide, that a traveller, having made
the required selection, is bound to exercise only ordinary care and
prudence in their management.

‘Whether the plaintiff in this case made a suitable selection of a
horse, wagon, and harness, and whether he managed them with due
care and prudence, were questions for the jury. Stark v. Lancaster,
57 N. H. 88; Palmer v. Portsmouth, 43 N. H. 265. The defendants’
request clearly treated them as questions of law, and was properly
denied. .

Although the plaintiff was injured by the negligence and fault of
the defendants, still he was required to use reasonable care in obtain-
ing a cure of his injury; and if his injury demanded the attention of
a surgeon, and he used reasonable diligence and care in employing
one of ordinary skill in his profession, lie would be entitled to recover
the damages resulting from the injury, notwithstanding they were
increased by bad treatment of the surgeon. FEastman v. Sanborn,
8 Allen 594; Tuttle v. Holyoke, 6 Gray 447; Ingalls v. Bills,
9 Met. 1.

Judgment on the verdict.

STANLEY, J., did not sit.




