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Davis, Smith,v. Ap’ee.Ap’t,

A creditor who has of an administratorsuch information the ofappointment
as awould be noticegiven by byat a asposted public place, required

St., 14,Gen. c. on the173, s. cannot avoid the statute of limitations
ground that such a notice was not posted.

oneWhen of two residuary legatees, executor,sole the adminis-being gives
tration bond of a c. theresiduary legatee St., 176, s. instead of(Gen. 13)

(s.ordinary administration bond 12 of the same the administra-chapter),
tion is not for the ofsuspended, the of statutethereby purpose avoiding
limitations, in favor of creditors theamply by residuary-legateeprotected
bond.

Appeal.Probate Pacts hisfound a andTheby plaintiffreferee.
brother were ofresiduary legatees beingtheir father. The plaintiff,
sole executor, the bond of nota and didgave residuary postlegatee,
a notice of defendant,his at a whoappointment Thepublic place.
claims ofto be a creditor the thetestator, understood,has ever since
testator’s death, that the ofwas executor. After theplaintiff lapse
three ofyears, the settlement the resid­the estate being completed,
uary in inno­legatees the estate heldbeing bankruptcy, being byreal
cent thepurchasers, and defendant’s the stat­byclaim barredbeing
ute of unless orlimitations the sus­administration can be defeated

the ofpended, defendant the removalpetitioned court for theprobate
the executor;from the office ofplaintiff and, the defendant’supon

thepetition, to furnish an administrationplaintiff, failing ordinary
bond as then by the Prom therequired probate court, was removed.
decree of removal the plaintiff appealed.

forJewell, the plaintiff.

Hibbard, for defendant.the

The todefendant’s maintain a suit wasright not barred.
1. Because the neverappellant notice of hisposted any appointment

as executor, as Gen.required by St., c. s. 14.176, The notice required
by law is 125, ;Hawkins v.indispensable. Ridenhour, 13 Mo. 130

;Steuart v. 6 GillCarr, 430(Md.) Patrick,Lee v. 9 L.Ired. (N. 0.)
;135, 137 Willey,Gilliam v. 1 Jones 128. The sameEq. (N. C.)

rule is in Dolbeerrecognized v. 19 Barb.Casey, 149, 155, although
not there applicable.

2. Because the neverappellant gave bond as Gen.any required by
St., c. s.176, 12.

The bond himactually given by for :void,was two reasons
1. not aBecause, solebeing he was not aresiduary legatee, residuary
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Tap-Tappans. 13. v.St., c. 176,of Gen.the meaningwithinlegatee
95, 99.II.43 N.404; Duncan,v.Heydock24 H. 400,N.pan,

that shewritinginjudgenot inform the2. the widow didBecause
176,c. s. 13.St.,Gen.will, byof the as requiredthe provisionsaccepted

Bell, inJ., MorganO.is assumed byis also indispensable,That this
no doubt.and admits of262, 264,44 N. H.v. Dodge,

“ statute requires,such as theno bondThe having givenappellant,
v.Tappanthe trust of executor.”as havingcannot be regarded

176, s.St.,of c.the terms Gen.Tappan, By expresscited.before
“ until he hasthat trust”aslie not to considered12, havingis be

is notHe entitledthat section prescribes.to asbond thegiven judge
abovev. Tappan, cited),an as executornow to settle account (Tappan

de son tort.executor,like otherbut stands any
“ author-orof has nostatute, probate jurisdictiontheBy judgeour

alie such bond as the lawto until has givenan executority appoint
Heydock Dun-void. v.;” and wasappointment utterlythisrequires

can, before cited.

removal fail­were,of the hisFoster, plaintiff’sJ. The causesonly
at a andpublic place,ure to a of his hisappointmentnoticepost

Theno tobond, only objecta and other. begiving residuary-legatee
is, to to avoidremoval enable the defendant theaccomplished by his

of his claim out of realand obtain es­limitations, paymentstatute of
caseThe defendant’s istate now held innocent devoidby purchasers.

with ithim,the lawof and on other were would beif, points,equity;
But he doesthe of notto consider standnecessary question estoppel.

the continued of the ad­validityin a to the ororiginalposition deny
ofthat the ofknowledgeministration. Having appointment the

cannotnotice would hegive, complainexecutor which a thatposted
astatute the ofrequires postingno notice The noticeposted.was of

atadministrator,an orhis executor someappointment, by public
14; but if a interestedSt., 176, s. haspartyc. actualplace —Gen.

toas thehim,and reasonable notice of such formappointment, and
theare Wheremanner of the notice non-essential. of a stat­provision
done,to it isis the the bethingute essence of required mandatory;
;to form and manner where anotherwise, when it relates act is—and

it isacquired, directory merely.or afterincident, Potter’sjurisdiction
; S. Co.29­ U. U. S.222, note Trust v. FireDwarris on Statutes Ins.

487;; 6People Allen,18 Y. 220­ v. Wend.199,N. Wood v.Co.,
509; ;chant 6 Hill13 N. Y. Mar­ v. 646­ RexChapin, Langworthy, v.­

1 Burr.Loxdale, 447.
bond that thegiven,the wasbyBeing perfectly protected defendant

not required.that a different bond was Thecannot complain irregu-
and did not affect his Sorights.in the notice bond far aslarities lie

valid,was and theconcerned, appointmentis the adminis-plaintiff’s
His claim is thetration not barred bywas statute ofsuspended.

limitations.
inIn this of we are not conflictmatter, brought Tap­view the with
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24 H.v. N.pan Tappan, 400, Heydockand v. 43 N. H. 95,Duncan,
cited the defendant.by

In v. 44 N. H.Morgan Dodge, 255, the becausereverseddecree was
he executrix wast­ sole residuary In dictum con­legatee. the

ofthecerning suspension administration in in suchcreditors,favor of.this,a case as we do not concur­
statute,The under which the original was granted,administration

and that thecontemplates provides widow inshall theinform judge
that she thewriting accepts provisions of was notthe will. This

lone. The is one intendedprovision for her sheand whichbenefit,
waive. But we are not callednight upon to shedecide what rights

Ifhave. she inmight might complain, the standdefendant does not
and iser not authorized toposition, forcomplain her.

Decree reversed.

Dorr v. Leach.

A suit on a made the defendant to the be con-mortgage, by cannotplaintiff,
it,tested a third admitted to defend a titleby who claimsperson superior

not from either of the and aderived who cannot be affectedparties, by
in offavor either of them.judgment

Entry, on a themade defendant to Themortgage by plaintiff.the
Plumer,nodefendant made defence. had been admitted toOne who

action,defend the offered to had a title to the de-that heprove good
defendant,manded not or thederived from thepremises, plaintiff

and that the none to thedefendant, title,no could conveyhaving
plaintiff.

Hill, Weed, and forSmith, the plaintiff.

and Copeland, for Plumer.Lougee

J. PlumerStanley, not to admitted to defend.ought have been
inHe has no interest this suit. is in which he will beThere no way

or his ofrights affected, the The evidenceprejudiced, by judgment.
v.his title was therefore irrelevant and inadmissible. Buckman

;;4Buckman, Ladd,N. H. Blaisdell 14 N. H. 129­ Boscawenv.319­
384;188;23 N. H. H. DunbarCanterbury,v. Pike 24 N.Pike,v.

v. 19 N.Starkey, H. 160.
Motion denied.


