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Fox & a. v. TUPTONBOROUGH.

Objections to the form of a petition for a highway, not presented during the
first four days of the return term, are waived (88th rule of court); and
the statute (Gen. St., ¢. 207, ss. 8, 9) allows amendments in matters of
form or substaunce, in any stage of the proceedings.

The finding of the court, to which the report of road commissioners is re.
turned, on matters of fact, is not open to exception.

Prrrmion, for a highway in Tuftonborough. After notice, the de-
fendants appeared, and the petition was refexrred to the county com-
missioners, whose report, laying out the highway, the defendants
moved to sob aside. The objections to the report velated to the form
of the petition, the conduct of the commissioners and some of the
favorers of the road, and the proceedings at the hearing before the
commissioners.

The court, allowing the petition to be amended, and, on the other
points of objection, finding that, as a matter of fact, there was no
irregularity that had any influence upon the commissioners, or any
etfect npon the report, denied the motion. The questions of law were
transferred on exceptions from the circuit court.

B. C. Carter and Copeland, for the defendants.
Fox and F. Hobbs, for the plaintiffs.

Sawyrr, J. The objections to the form of the petition, not having
been made during the first four days of the return term, were waived
(88th rule of court); and the statute (Gen. St., ¢. 207, ss. 8, 9)
allows amendments, in matters of form or substance, in any stage of
the proceedings.

The finding of the court, in matters of fact, is not open to excep-
tion. Puiten’s Petition, 16 N, H. 278 ; N. IL. Digest, Practice, V. (b).

Fxceptions overruled.

SPRINGFIELD . DRAKE.

‘When the assignee of a right to canvass for and sell a patented machine, as ™ - g—70)

agent, is not disturbed in exercising the right, the assignor, in an action
for the purchase-money, is not required fo prove his principal’s title.

Such an assignment conveys no interest in the monopoly conferred by the
patent, and may be verbal.
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A ratification of an act done by one assuming to be an agent, relates back,
and is equivalent to a prior authority.

It is fraud, if, in making an assignment, the assignor, on a material point,
knowingly states what is false, or what he does not know to be true, and
what was not equally well known to the assignee, who is misled thereby
to his injury.

AssUMPSIT, upon a promissory note.

The consideration of the note was a verbal assignment by the plain-
tiff to the defendant, of his right to sell a patented knitéing machine
in three towns in Carroll county, under his written appointment as
agent of the Bickford Novelty Manufacturing Company.

The defendant claimed that the note was obtained by fraud, and
that no right passed to the defendant by the assignment. The paten-
tee of the machine was one Dana Bickford. The letters patent, and
the plaintiff’s written appointment by said company as its agent, were

_given in evidence. Said appointment authorized him to canvass for
and sell the machine in Carroll county, the company agreeing to
furnish said machine at their wholesale prices, and allow the retail
profits as pay to the plaintiff for his services. Said verbal assignment
was made and the note was dated February 1, 1869, and the defendant
had the plaintiff order for him a bill of machines, which were fur-
nished by the company on the third,and paid for on the fourth, of the
same month. ‘

It did not appear that the defendant was disturbed in the exercise
or use of his rights as conveyed. The charge of the court, and other
material facts, sufficiently appear in the opinion.

B. C. Carter, for the plaintiff.

Quarles, for the defendant.

Bmvgraanm, J. It does not appear that Bickford had conveyed his
title to the company at the time of the plaintiff’s appointment; and
the defendant claims that, his principal having no apparent title, the
agent’s conveyance would not be a sufficient consideration for the
note. The defendant obtained the patented machine for sale under his
assignment, and he was never disturbed in the full use of all the
rights he supposed he acquired under if, and for which he gave his
note.

The general doctrine upon this subject appears to be, that when the
vendee has not been disturbed in the exercise and use of his rights as
.conveyed, he is not in a situation to call upon the vendor, in an action
for the purchase-money, to establish his title to the thing sold. Buss
v. Putney, 38 N. H. 47; Bartlett v. Holbrook, 1 Gray 114 ; Stevens
v, Head, 9-'Vt. 174. If it is material to his defence that the vendor’s
want of title appear, the burden is upon him to prove it.
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The defendant excepted to the charge of the court, that the plaintiff
could convey to the defendant, by verbal assignment, the rights he
had under his appointment.

A patent is personal property—Holden v. Curtis, 2 N. H. 68—and,
if it were not for the law of congress, could be conveyed by parol.
Buss v. Putney, before cited. The plaintiff conveyed to the defendant,
by the verbal assignment, the authority and license he had of the
company to canvass and sell the machine in three towns in Carroll
county, and to have the machine furnished him at wholesale prices,
retaining the retail profits as pay for his services. This was not a
conveyance of any interest in the monopoly conferred by the letters
patent. Tt was a mere assignmnent of the plaintiff’s license fo canvass
and sell for the owner in those towns, and not required to be in writ-
ing. Gayler v. Wilder, 10 How. 477.

The defendant’s objection, that the plaintiff had not authority to
make the assignment, is not well taken. The appointment provides
that the plaintiff may do the work, or cause others fo do it, which is
sufficient to authorize the making of the assignment. If there had
been no prior authority, there was a subsequent ratification. A ratifi-
cation is equivalent to prior authority. Despatch Line v. Bellamy,
12 N. H. 282; Davis v. School District, 44 N. H. 407.

Upon the question of fraud, the court charged the jury that the
plaintiff must have stated what was false, and known to be so, or not
known to be true, on a point material to the contract, in relation to a
matter not equally within the knowledge of the defendant, and by
which the defendant was actually misled to his injury.

‘We think this a correct statement of the law. Hoilt v. Holcomd,
23 N. H. 535, 5562; Gage v. Gage, 29 N. H. b43.

Judgment on the verdict.

MERRIMACK.
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Furrows and Wife ». Dow.

The right to redeem a homestead from a mortgage executed by husband and
wife, releasing all rights of homestead, is an interest of the debtor in the
homestead, and an interest in which the statute gives a homestead right.

The homestead right is excepted, by the bankrupt law, from the operation of
the conveyance to the assignee.

The homestead right in the right to redeem land from a homestead mortgage
is not impaired by the declaration of s. 18 of ¢. 124 of the Gen. St., that
the provisions of the homestead law “shall not apply to any judgment on
any note or mortgage executed by the debtor and his wife.” '
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