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RippLE v. GEORGE & a.

A voluntary surrender of premises by the mortgagor, and an entry by the
mortgagee, after a decrce of foreclosure, is not an entry “under process of
law.”

Where two mortgages upon the same estate were executed and recorded
simultaneously, each is a first and second mortgage of a moiety.

In case of two simultancous mortgages, if, as between the mortgagees, an
equitable priority exists in favor of one, and the other assign for value,
and the assignee has no notice, actual or constructive, of such priority, he
will take his mortgage, discharged of the equity.

Ix Equrry. The cause was senbt to a referce, who reported, in
substance, that on May 6, 1856, in pursuance of a prior agreement
between Hiram Mace, James George and his wife Naney, and Joseph
Kennard, Mace deeded a farm to Nancy for $1,200, but not to hold to
her sole and separate use, free from the interference and control of
her husband. Kennard loaned Nancy and James $910 to pay to
Mace towards the purchase-money, and took Nancy’s note, and a
mortgage on the farm to securc its payment; and said Naucy gave to
Mace her note for the balance, $290, which she secured by a moltg,‘tge
on the farm. Kennard delivered the money to Mace, and it was ver-
bally agreed, by all the parties, that Kennard’s mortgage should have
a priority. All this was done at the same time, and was one transac-
tion. In December, 1861, Kennard filed his bill in equity to fore-
close his mortgage, and, at the June term, 1868, obtained a decree of
foreclosure against said James and Nancy, but no writ of possession
was issued. See Kemnard v. George, 44 N. IH. 440. On June 13,
1864, James and Naucy, not havmcr pzud the mortgage debt, surren-
dered the farm to Kennard, who took possession under his decree for
the purpose of foreclosing his mortgage, and continued in the actual
peaceable possession thereof till May 20, 1867, when he sold, and his
title, through mecsue conveyances, came to Emmsa M. Weir, wife of
William W. Weir —two of the defendants,—May 22, 1867, by deed of
warranty for a valuable consideration. Ile made no publication under
the statute.

December 27, 1860, Mace sold and assigned, by deed, his note and
mortgage to one Mmse, and February 16, 1861, Morso assigned the
same to the plaintiff, who obtained a decree of ioreclosme ag,amst said
Nancy and James, in August, 1873.

Both mortgages were executed at the same time, in Kennard’s
presence, and with his knowledge, and were left with the attorney
who drafted them to DLe sent for record ;—and they were sent for
record, and were recorded simultaneously, May T, 1856.

‘When the plaintiff took his assignment of the Mace note and mort-
gage, he had no notice or knowledge of the verbal agreement that the
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Kennard mortgage should have priority. The plaintiff gave for the
Mace note and mortgage a judgment and cxecution for $114 against
one Perry, who had mno visible property, and a note for $40, which
was paid. The plaintiff, at the time he purchased the Mace note and
mortgage, knew there was a contest because James George had not
executed them, but believed that in the end the notes would have to
be paid.

Charles R. Morrison, for the plaintiff.

Briggs & Huse, Sulloway & Toplyf, Geo.Y. Sawyer, Jos. B. Clark,
for the defendants.

Bivemanm, J. L. It is quite plain that it was the purpose of Ken-
nard to foreclose his mortgage under the first mode named in s. 1, c.
15380, of the Laws of 1854, which provides for an entry into the mort-
gaged premises ¢“under process of law,” and holding the continued
actual possession thereof for one year. Kennard did not enter under
¢ process of law,” but upon the voluntary surrender of the mortgagee.
His possession was by consent, without process. And to have made
a valid foreclosure, he should have published notice, as is required by
the second mode named in said section. Hall v. Hall, 46 N. H. 243;
Bellows v. Stone, 14 N. H. 175.

II. The plaintiff was the actual owner of the Mace note and mort-
gage, uncancelled, and in every respect as legal and Dbinding, as
against James and Naney George, as when they were first made. The
objection, that James George did not join in the execution of either
mortgage, affected quite as seriously the validity of the Kennard as the
Mace mortgage. Haton v. George, 40 N. H. 258; 8. 0.,42 N. H.
875. The mortgages were executed and recorded simultaneously.
This gave them equal rights—Co. Lit. 21; 1 Hilliard on Mortgages
322—rights not unlike those acquired by several creditors in the case
of a simultaneous attachment of real estate. Sigourney v. Eaton, 14
Pick. 414; Shove v. Dow, 18 Mass. 528; Thurston v. Huntington,
17 N. H. 438.

Admitting that the verbal agreement gave a priority to the Kennard
mortgage, as between the mortgagees, what is the condition of-the title
under the mortgages as held by these parties? The Kennard mort-
gage was not foreclosed, and the defendants may be considered as if
they were its assignees for value, May 20, 1867, the day on which
Kennard conveyed. We think that, upon the case, the plaintiff,
February 16, 1861, hecame the assignee of the Mace note and mort-
. gage for a valuable consideration, without notice of the existence of

any equities between the original mortgagees: Thus, both mortgages
~are now held by the parties as assignees; but the Mace mortgage was
assigned first, and while Kennard was the owner of the defendant’s
mortgage. The right of priority, as between the original mortgages,
was an cquitable, not a legal, right. A purchaser of property for &
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valuable consideration, without notice, actual or constructive, of an
equitable right, will hold the property discharged of the right. Perry
on Trusts, s. 218, and the authoritics cited in the note; Conn. v.
Bradish, 14 Mass. 296 ; Somes v. Brewer, 2 Pick. 184 ; Kingsbury
v. Smith, 18 N. H. 118; Dane v. Newhall, 18 Mass. 498 ; Clark v.
Hobbs, 11 N. H. 122; 4 Kent Com. 150, 154; Story Eg. Jur., s.
1020. As between these parties, the Kennard has legally no priority
over the Mace mortgage, and, legally, cach mortgage is a first and
second mortgage of a moiety.

Case discharged. Decree to be entered upon the report at the trial
term, in accordance with these views.

FostErR and StaNLEY, JJ., did not sit.

SLEEPER ». THE FREE BAPIIsT ASSOCIATION.

The service of a writ on a corporation, such as is described in Gen. St., ¢. 204,
s. 12, should be made by copy, twenty-eight days before the sitting of the
court to which it is returnable; and if made by summons, the action will
be dismissed.

WRIT oF ATTACHMENT, in the common form, against the defendants,
as a religious society, and a body politic and corporate, located ab
Franklin in Merrimack county.

The officer served the writ by attaching real estate, and giving a
summons, duly endorsed, to the defendants’ elerk, and another to their
president. At the return term, the defendants moved to dismiss for
want of legal service. The court denied the motion, and ruled that,
if the service was insufficient, the action might be continued, and no-
tice given by serving a copy of the writ on the defendants. The
defendants excepted.

E. B. 8. Sanborn, for the plaintiff.
Barnard, for the defendants.

Bixeman, J.  The defendants are a corporation located in the state.
The statute required the writ to be served by an attested copy. Gen.
St., ¢. 204, ss. 12,14, A service made by summons is insufficient.
Bell v. Somerby, 8 N. H. 64; Foster v. Hadduck, 6 N. . 217 ; Hay-
ward v. Hartshorn, 8 N. H. 198.

The writ should have been duly served on the defendants twenty-
eightidaysi before the court to which it was returnable. Gen. St.,
c. 204, s. 1.




