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George & a.Riddle v.

theentry byanA the andby mortgagor,surrender ofvoluntary premises
“ offoreclosure, processis an underentryafter a of notmortgagee, decree

law.”
recordedandexecuted"Wheretwo the same estate wereuponmortgages

moiety.of asimultaneously, is a and mortgageeach first second
anmortgagees,In theif,case of two as betweensimultaneous mortgages,

value,forone, assignin of and the otherpriority exists favorequitable
lienotice, constructive, priority,and oí suchthe has no actual orassignee

will take his of themortgage, discharged equity.

Equity. inIn referee, reported,sent to a whoThe cause was
substance, agreementon in of aMay 6, 1856, priorthat pursuance

George JosephandNancy,Iliram 1nsMace,between James and wife
tonot to holda butKennard, $1,200,Mace deeded farm to lorNancy

control ofher anduse,sole and from the interferenceseparate free
to to$910 payher Kennard Janieshusband. loaned andNancy

and anote,the Nancy’sMace towards and tookpurchase-money,
tosaid Nancy gaveon the farm to its andsecuremortgage payment;

balance, $290, aby mortgageMace her note for the which she secured
it was ver-Mace,on andthe farm. Kennard todelivered the money

should haveallagreed, mortgagethe that Kennard’sbally by parties,
one transac-a All wastime,this was done at same andpriority. the

to fore-tion. 1861, equityIn his bill inDecember, Kennard filed
a decree ofand,his term, 1868,close at obtainedthe Junemortgage,

no ofagainst possessionforeclosure said and but writNancy,James
13,JuneN. Onwas issued. See Kennard v. H. 440.44George,

debt,1864, surren-James and thenotNancy, having paid mortgage
decree forKennard,dered the farm under histo who took possession
the actualthe of inhis and continuedpurpose foreclosing mortgage,

sold, and his1867,20,thereof till when hepeaceable possession May
Weir, wifetitle, M. ofmesne to Emmathrough conveyances, came

deed ofWeir, 1867, byWilliam W. 22,of the defendants, May—two —
underfor nowarranty a valuable He made publicationconsideration.

the statute.
note and1860, deed, his27,December byMace sold and assigned,

Morse; the1861, assignedto 16,one and Morsemortgage February
to saidsame the plaintiff, againstwho obtained a decree of foreclosure

and James, inNancy 1873.August,
Kennard’stime,Both inwere executed at the samemortgages

and attorneywith his with thepresence, and were leftknowledge,
forwho drafted were sentthem to sent for theybe recordand

record, and 1856.May 7,were recorded simultaneously,
mort-When andthe took his noteplaintiff of the Maceassignment

thehe had thatno or ofgage, notice the verbalknowledge agreement
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Kennard The plaintiffshould have for themortgage priority. gave
$114Mace note and a and execution formortgage judgment against

one and a notewho had no visible for whichPerry, property, $40,
was The at the time he the Mace note andpaid. purchasedplaintiff,

a contest because James had notmortgage,-knew there was George
executed in the end thethem, but believed that notes would have to
be paid.

R.Charles theforMorrison, plaintiff.

Huse, SullowayBriggs Topliff, Sawyer, Clark,Geo. Y. Jos. B.& &
for the defendants.

J.Bingham, I. It is that it of Ken­quite plain was the purpose
nard to foreclose his under the first mode named in s. c.mortgage 1,
1530, of the Laws of 1854, which for an the mort­provides entry into

“gaged premises under ofprocess law,” and the continuedholding
actual possession thereof for one Kennard did not enter underyear.
“ ofprocess law,” but the of theupon voluntary surrender mortgagee.

consent,His possession was withoutby And to have madeprocess.
a valid foreclosure, notice,he should have as ispublished required by
the second 243;mode named in said section. Hall v. 46 N. H.Hall,
Bellows Stone,v. 14 N. H. 175.

II. The plaintiff was the actual owner of the Mace note and mort­
uncancelled,gage, and in every and asrespect as legal binding,

against James and asNancy George, when were first made. Thethey
thatobjection, James did not in eitherGeorge join the execution of
affectedmortgage, asquite seriously the of the Kennard as thevalidity

Mace 258;Eaton v. 40 N.mortgage. C.,H. S. 42 N. H.George,
375. The were executed andmortgages recorded simultaneously.
This gave them 21;Lit. 1equal rights Hilliard on Mortgages—Co.

notrights unlike those acquired several creditors in the caseby322—
of a simultaneous attachment of real Eaton,estate. v. 14Sigourney

414;Pick. Shove v. 13Dow, 528;Mass. Huntington,Thurston v.
N.17 H. 438.

that theAdmitting verbal aagreement to the Kennardgave priority
as betweenmortgage, the what is the of-the titlemortgagees, condition

under the as heldmortgages by these ?parties The Kennard mort-
was notgage and theforeclosed, defendants be considered as ifmay
werethey its assignees value,for 20, 1867, the onMay day which

Kennard that,We thinkconveyed. upon case,the the plaintiff,
16,February 1861, became the of the Mace note mort-assignee and

for agage consideration,valuable without notice of the existence of
any equities between the original Thus, bothmortgagees: mortgages
are now held by the asparties but the Maceassignees; wasmortgage

first,assigned and while Kennard was the owner of the defendant’s
mortgage. The of asright between thepriority, original mortgages,
was an equitable, not a A oflegal, right. purchaser for aproperty
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anconstructive, oforconsideration, notice,without actualvaluable
Perryof the right.will hold the property dischargedright,equitable

; v.Conn.in notethes. and the authorities citedTrusts, 218,on
184;; Brewer, KingsburyPick.296­ v. 214 SomesBradish, Mass.

; v.Clark498­118; 13 Mass.Newhall,13 N. H. Dana v.Smith,v.
s.Jur.,154;122; 150, Eq.StoryN. H. 4 KentHobbs, 11 Com.

nohas priorityKennard legallythese the1020. As between parties,
anda firstiseachand, mortgagethe Mace mortgage, legally,over

amortgage moiety.second of

trialat thetheCase Decree to bedischarged. reportentered upon
in withterm, accordance these views.

and Stanley,Foster did not sit.JJ.,

Sleeper Baptistv. The Free Association.

204,c.St.,a aservice of writ on suchas is describedin Gen.The corporation,
the12, be ofsittingshould made before theby copy, twenty-eight dayss.
willthesummons,court to which it is if made actionreturnable; and by

be dismissed.

op defendants,Attachment, theform,Writ in the common against
ata a and locatedsociety,as andreligious politic corporate,body

inFranklin Merrimack county.
aThe officer served the attaching estate,writ real andby giving

theirsummons, endorsed, clerk,to the toduly defendants’ and another
At return forterm,the defendants to dismisspresident. the moved

of that,want service. the ruledlegal motion,The court denied and
the no-insufficient, continued,if service was the be andaction might

tice a on Theby serving of the writ the defendants.given copy
defendants excepted.

E. B. S. Sanborn, for the plaintiff.

for theBarnard, defendants.

J.Bingham, in state.The defendants a theare locatedcorporation
statute the Gen.requiredThe writ to copy.be served an attestedby

12,204,c. ss. 14. A insufficient.St., service ismade summonsby
217;64; Hay­v. N. H.Somerby,Bell 8 H.Hadduck,v. 6 N.Foster ­

Hartshorn,v. 3 N. H.ward 198.
The twenty-writ should have been served on theduly defendants

St.,before the court to Gen.eight days which it was returnable.
204,c. s. 1.


