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Perry v. Keenea. a.& &

An inappropriation aid of the construction of a railroad may be made by
city councilswithout a popular vote, and be limited amay to part of the
road.

EquityBill in in 56(reported N. H. 514), brought by tax-payers
of the city of Keene, for an toinjunction the executionprevent of a
vote of the city councils to aid inappropriating money the construc-
tion of that ofpart the Manchester and Keene Railroad which shall
be laid out between Greenfield and Keene. The plaintiffs contended
that the appropriation was invalid because it was not made or ap-
proved aby two-thirds vote of the voters oflegal the and be-city,
cause it was limited to a of thepart road.

ChaseSargent Hardy,and for the plaintiffs.&

Lane and Faulkner, for the defendants.

Doe, C. J. Any town amay, by vote,two-thirds appropriate
tomoney aid in the ;construction of a railroad all provisions of stat­

utes torelating towns, cities;toapply the administration of all the
fiscal, prudential, and affairs ofmunicipal and theany city, govern­
ment thereof, is ;vested in the city councils and all the powers vested

towns,inby law or in the inhabitants thereof, are exercised theby
city councils. Gen. 34, ;c. 16­St., 4, 3;ss. 40,c. ss. 2, 44,“s.c. 1.
Under these statutes the councils ofcity Keene authorized,were with­
out a popular vote, to malee the appropriation, itand was not rendered
invalid theby itstipulation to thatlimiting ofpart the road nearest
to Keene.

Bill dismissed.

Larry v. Herrick.

An in theinconsistency statement facts,of the in different counts of a
declaration,is not evidenceof an admission of the that the factsplaintiff
are not as stated him in hisby the trial of the cause.testimony upon

Case. The declaration counts,contained two in trover for a—one
forth,of andyoke oxen, another in detail, whichsetting upongrounds

the claimed toplaintiff recover for the anddamages takingspecial
conversion of the same oxen. At the trial the read and re-plaintiff
lied ononly the count in intestified,trover. The his ownplaintiff

in relationbehalf, to an his the writinterview with counsel before
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histo nature ofas thethem informationmade, in which he gavewas
anyderived suchclaim; his counseland was no evidence thatthere

anyofThere was no evidencesource.anyinformation from other
form of the writ or declara-to thedirection the asby plaintiffspecial

tion.
the defendant’sto the jury,At statementthe close of his opening

toto readthe objection,counsel was tosubject plaintiff’spermitted,
it was of the recordthatcount, parton the groundthe thejury special

thewithinconsistentcase, it statementsin the and that contained
tomatterclaim, therefore,was, properand andtestimonyplaintiff’s
asthe creditplaintiff’sits uponfor bearingbe considered theby jury

a witness.
defendant, the plaintiffA thebeen returned forverdict having

trial.moved for a new

Lane, for the plaintiff.

Faulkner, for the defendant.Wheeler

J. our for theIt is and underFoster, customary practice,proper,
instate his in forms differentcounsel to client’s case variousplaintiff’s

to theuponin order meet the which he encountercounts, proof may
asinconsistent,Such be if regardedtrial. statements may apparently

trial,of Atnarrative of facts instead a mere form of thepleading.a
another;count adduced as nor canone cannot be evidence against

count,was at to sustain suchfact,the that evidence offered one time
an trial of thebyas admission the on aregarded party, subsequentbe

true, thatcause, that facts as in such count are andchargedsame the
he to oil a Thetherefore cannot trial different count. exclu­proceed

ofof the inconsistent counts as is force an absolutebysion evidence
law, the a in hisrale of founded ofupon policy allowing plaintiff,

declaration, in Cilley Jenness,his case inconsistent v.to state forms.
87; 467;2 11Chapman Sloan, Bump Smith,H. v.2 N. H. v. N.

48; Snell,58;13 v. 25Bellows,H. Kimball v. N. H. BuzzellN.
474; Clement, 168; v. 12tine,H. v. 41 N. H. Keeler Bar­N. Hall
110; 176; ;v. Cranch 1 Stark. Ev. 295­Moore,Wend. 7Hughes
Pl. 432.Gould’s

andThe verdict must be set aside,
A trialnew granted.

State v. Nichols.

anIn indictment an on a aproperly laying particularoffence continu-day,
asmayando be rejected surplusage.

for to have beenallegedembezzlement committed on aIndictment,


