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CuASE v. JEFTS,

In assumpsit brought to recover one half ol fence-viewers’ fecs paid by the
plaintiff, a declaration containing common counts may be amended by the
addition of a special count for the same cause of action, stating the facts
necessary to entitle the plaintiff to recover upon the statute. Gen. St.,
c. 128, s. 15.

The statute (Laws of 1862, ¢. 2614; Gen. St., c. 128, 5. 3) allowing a divi-
sion of a partition fence to be established by twenty years’ usage and ac-
quiescence, does mot operate vetrospectively, The prescription cannot
begin to run before the passage of the act.

Assuarsir, on the common counts. The action was brought before
a justice of the peace to recover one half of fence-viewers’ fees paid by
the plaintiff, and was carried to the cireuit court by appeal. The
cowrt allowed the declaration to be amended by the addition of a
special count averring the facts that showed the plaintiff’s right to
recover upon the statute, and the defendant excepted.

The defendant filed a brief statement denying the authority of the
fence-viewers to divide the fence, on the ground that a division of it
had been established, under the act of 1862, by usage and acquies-
cence, for twenty years before the commencement of the plaintitf’s pro-

ceedings for a division. The court rejected the brief statement, and
the defendant excepted.

Burke, for the defendant.

Cushing,

for the plaintiff.

Sawyrr, J. The amendment was necessary— Gould v. Kelley, 16
N. H. 6615 Wright v. Cobleigh, 21 N. I1. 8895 Swmith v. Woodman,
28 N. H. 520; Henniker v. C. V. R. R., 29 N. H. 146 ; Towle v."
Meserve, 88 N. H. 9, 11; Stone v. Aldrich, 48 N. H. 52, 64; Hills-
vorough Co. v. Londonderry, 43 N. . 451 ; Bualh v. Freeport, 5 Mass.
325, 326—and was properly allowed. Burnham v. Spooner, 10 N. *
H. 165; Stevenson v. Mudgett, 10 N. I1. 888 ; Perley v. Brown, 12
N. H. 494; G. Bank v. White, 17 N. 11. 389 ; Downer v. Shaw, 23
N. H. 125; Davis v. Hill, 41 N. H. 329; Hurd v. Chesley, 55 N. H.
215 Cahill v. Terrio, 56 N. H. 571 ; Gilman v. Cate, 56 N. H. 160.
The form of action was not changed. The court, in allowing the
amendment, must have found that, as a matter of fact, the identity of
the cause of action was prescrved. Fuarr v. Wheeler, 20 N. H. 569 ;
Baker v. Davis, 22 N. H. 27, 34, 35; Purker v. Gregg, 23 N. H.
416, 426 ; Bassett v. 8. M. Co., 28 N. H. 488, 462 ; Awvery v. Bow-
man, 39 N. M. 898, 395; Wiggin v. Veasey, 48 N. I. 818, 814;
Mann v. Brewer, T Allen 202,
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In 1855, it was decided that, under the statutes then in force, a pre-
scriptive division of a partition fence would not prevent a division
being made by fence-viewers. Glidden v. Towle, 31 N. H. 147, 168. |
The act of 1862 (Laws, 1862, ¢. 2614 ; Gen. St., ¢. 128, 5. 8) allowed
a division to be established by usage and acquiescence for twenty
years. This act did not operate retrospectively. The twenty years
use and acquiescence asserted uunder it by the defendant could not
have begun before 1862. The prescription claimed by him cannot be
established. The brief statement set forth no defence, and was prop-
erly rejected. Rich v. Flanders, 39 N. H. 304, 811, 841, 366, 867 ;
Colony v. Dublin, 82 N. H. 432, 484 ; B. & M. R. R.v. Cilley, 44 |
N. H. 578 ; Andover v. Merrimack Co.,46 N. H. 180; Atherton v. |
Me Questen, 46 N. H. 205, 211.

Ezceptions overruled.
STANLEY, J., did not sit.

‘Wo0oDBURY v. WOODBURY.

The reasonable allowance, which s. 1 of c. 183 of the Gen. St. authorizes the
judge of probate to make to the widow for her present support, does not
exceed the sum necessary for the supply of those present temporary wants
for which she has no other resource immediately after the death of her
husband.

AprraL, from a decree of the judge of probate, making an allow-
ance of $1,000 for present support to the appellee, the widow of W.
0. C. Woodbury, who died intestate, leaving an estate of $12,856.08
(a homestead appraised at $2,700, and the rest personal), and debts
amounting to $4+1.58. The widow and the father of the deceased are
the heirs. The widow occupies the homestead, and has $2,000 in

Claremont town bonds. Other bonds, of the value of $6,550, are | |

- claimed by her as a-gift from her husband; and this claim is con-
tested by the other heir. There is no other considerable part of the
estate involved in litigation.

Colby & Batchelder, for the appellant.

Pariker, for the appellee.

Sawyer, J. The allowance made in this case is excessive. The
statute authorizes a reasonable allowance out of the personal estate
for the present support of the widow,—that is, for her support pres-
ently upon and immediately after the death of her husband, before




