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Jefts.Chase v.

thebypaidfeesIn half fence-viewers’to recover oneassumpsit brought ¡oí
thebybe amendedcounts maya commoncontainingdeclarationplaintiff,

factstheaction, statingofaddition a for the same causeof countspecial
St.,necessary plaintiff upon Gen.the statute.to recoverto entitle the

s.128,c. 15.
a divi-128, 3) allowingc. s.2614; St.,The c.1862,statute of Gen.(Laws

usage and ac-by twenty years’sion a to be establishedof fencepartition
cannotThe proscriptionretrospectively.does notquiescence, operate

of the act.to run before thebegin passage

beforebroughtThe action wasAssumpsit, on counts.the. common
fees paid byhalf fence-viewers’a one ofof tlio to recoverjustice peace

Thecourt by appeal.to the circuitthe and was carriedplaintiff,
athe addition ofto be amended bycourt allowed the declaration

tothe rightfacts that showed plaintiff’scount thespecial averring-
the defendantstatute, excepted.recover the andupon

ofthe theauthorityThe a statement denyingdefendant fdod brief
ofon that a division itfence, the groundfence-viewers to divide the

andestablished, 1862, usage acquies-the act of byhad been under
commencement of thecence, plaintiff's pro-for thebeforetwenty years

statement,brief andfor a The court tlioceedings division. rejected
the defendant excepted.

forBurke, the defendant.

for the plaintiff.Cushing-,

J. 16Sawyer, Kelley,The amendment was v.necessary —Gould
;551;N. H. 21 N. H. 339­ Smith v. Woodman,v.Wright Cobleigh,

520; ;28 N. H. C. V. R. 29 N. H. 146­ Towle v.R.,Henniker v.
54;Meserve, 11; Aldrich,N. v. H.9, 52,38 Stone 43 N. Hillsb­­H.

451; Freeport, 5Londonderry,Co. v. 43 N. H. Bath v. Mass.orough
10 N.325, Spooner,326 —and was allowed. Burnham v.properly

; 338;v. H. 12ley Brown,H. 165­ Stevenson 10 N. Per­ v.Mudgett,
; White, 389;N. H. 494­ G. Bank v. N. H. v. 23Shaw,17 Downer

125; 329; Chesley,H. 56 N. H.Hill,N. H. Davis v. 41 N. Hurd v.
571;21; Cate,Cahill v. 55 N. H. Gilman v. 56 N. H. 160.Terrio,

court,form of in allowingThe action was not The thechanged.
amendment, that, a of the offact,must have found as matter identity

Wheeler, 569;of v. 20 N. H.the cause action was Farrpreserved.
Davis, 35;22 2334,Baker v. N. H. Parker v. N. H.27, Gregg,
; 452; AveryS. M. N. H. v.416, Co.,Bassett v. 28 Bow­438,426­

;man, 314;39 N. H. 395­ 43 N. H.393, 313,v. Veasey,Wiggin
Mann 202.v. 7 AllenBrewer,



44 WOODBURY v. WOODBURY. [Sullivan,

In 1855, it was decided that, force,under the statutes then in a pre­
scriptive division of a fence would notpartition a divisionprevent

madebeing fence-viewers. v.by Glidden Towle, 31 N. H. 168.147,
The act 2614; 128,of 1862 (Laws, 1862, c. Gen. c.St., 3)s. allowed
a division to be established andby usage foracquiescence twenty
years. This act did not operate Theretrospectively. yearstwenty
use and acquiescence asserted itunder by the defendant could not
have before 1862.begun The prescription claimed himby cannot be
established. The brief statement set defence,forth no and was prop­

Rich v.erly Flanders, ;39 N.rejected. 304,H. 366,311, 341, 367­
Colony v. Dublin, ;32 N. H. 432, 434­ B. M. R. R. v. 44Cilley,&

578;N. H. Andover v. Merrimack 46 N. H.Co., 180; v.Atherton
McQuesten, 46 N. H. 211.205,

Exceptions overruled.
Stanley, didJ., not sit.

Woodbury Woodbury.v.

The reasonableallowance,which s. 1 of c. 183 of the Gen. St. authorizes the
ofjudge probate to make to the widowfor her does notpresent support,

exceedthe sum fornecessary the ofsupply those present wantstemporary
for which she has no other resource after the death herimmediately of
husband.

Appeal, from a decree of the of anjudge probate, allow-making
$1,000ance of for present tosupport the W.appellee, the widow of

C.O. whoWoodbury, intestate, $12,856.03died anleaving estate of
homestead(a atappraised $2,700, and restthe and debtspersonal),

$41.58.toamounting The widow and the father of the deceased are
the heirs. The $2,000widow occupies homestead,the and has in
Claremont town bonds,bonds. Other of the value of $6,550, are
claimed her asby husband;froma-gift her and this claim is con-
tested by the other heir. There is no other ofconsiderable thepart
estate involved in litigation.

Colby Batchelder, for the appellant.Sf

Parker, for the appellee.

J.Sawyer, The allowance inmade this case is excessive. The
aauthorizes reasonable allowancestatute out of the personal estate

for ofthe thepresent support widow, foris, her support pres-—that
andupon after deathently immediately the of her husband, before


