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70 81 When a promissory note is given for the purchase-money of lands secured
by mortgage, a bill in equity, to foreclose the mortgage, is an action
within s. 11, ¢. 201, Gen. St. And if the vendor, by mistake or design,
omit to convey a part of the lands purchased, and for which the note was
given, the value of the land omitted may be deducted, in said proceeding,

in determining the sum due on the note.

Biuu m Equity, to foreclose a mortgage.

The answer admits the execution of the mortgage, and states, in
substance, that the defendants purchased of the plaintiff’s testator a
farm known as the “Richard Ford farm;” that the parties knew
what lands were to be conveyed, but the testator, when he made the
deed, omitted, by accident or design, to include in his conveyance a
large tract of land, of great value, that was included in the purchase,
and that the mortgage and note in question were given to secure the
purchase-money. On the plaintiff’s motion, the court rejected the
answer, and the defendants filed their bill of exceptions, which was
allowed.

Dwrray, for the plaintiff.
Norris & Page and Sulloway & Topliff, for the defendants.

Bivemanm, J. We understand that the land purchased, but not con-
veyed to the extent of its value, increased the sum for which the note
was given, and that there was a want of consideration for the note, to
the extent of the value of the land not conveyed.

It is claimed that the contract was entire, and that it has never
been rescinded-— Way v. Cutting, 17 N. H. 451 ; that the defendants
still hold the deed of the lands conveyed, and, as the failure is only
partial, and the value of the land omitted cannot be determined by
computation, no deduction can be made from the note. Sanborn v.
Osgood, 16 N. H. 112; Drew v. Towle, 27 N. H. 412; Riddle v.
Gage, 87 N. H. 519,

At common law, we think that the plaintiff’s view is correct. But
under the statute.of 1861 (Gen. St., ¢. 201, s. 11) it is provided, that
when, in an action upon & promissory note, a total want or failure of
consideration would be a defence, a partial want or failure of consid-
eration may be proved in reduction of damages, under a brief state-
ment. Nichols v. Hunion, 45 N. H. 470 ; Builer v. Northumberland,
50 N. H. 33 ; Swain v. Salimarsh, 54 N. H. 9.

This proceeding is to enforce the collection of the note secured by
! the mortgage. If there is nothing due upon the note, the mortgage is
discharged. Bowman v. Manter, 38 N. H. 530 ; Sanborn v. Sanborn,
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41 N, H. 806 ; Furbush v. Goodwin, 256 N. H. 426. 'This is an action
upon a promissory note, within the meaning of the statute, and a sum
equal to the value of the land omitted in the conveyance may be
deducted from the note.

Ezxceptions sustained, and judgment reversed.

KENNARD v. GRAY & a.

A chattel mortgage, securing a collateral note described in the mortgage and
affidavit as an absolute debt, is not valid against creditors of the mort-
gagor.

Forrrey ATTACHMENT. Issuc bebween the plaintiff and the claim-
ants. Facts found by a rveferee. The claimants, holding two notes of
the defendant for $200 cach, seccured by a mortgage of his farm,
allowed him to cut wood on the farm under an agrcement that the
avails of the wood should be applied to the payment of the notes.
After the wood was cut, they took from him a note for $400, secured,
without any fraudulent purpose, by a mortgage of the wood, as eol-
lateral security for the two notes. The collateral character of the
$400 note did not appear in the mortgage or affidavit. The defendant
sold to the {rustee six cords of the mortgaged wood; and the sum due
therefor from the trustee is the fund in controversy between the plain-
tiff and the claimants. The circuit court ordered judgment for the
claimants, and the plaintiff excepted.

Shirley, for the plaintiff.
Murray, {or the claimants.

Arrey, J.  In the chattel mortgage, the $400 note was specified as
the debt secured, and in the affidavit it was sworn to be a debt due
from the mortgagor to the mortgagee. It was not such a debt, within
the meaning of ss. 6 and 9 of ¢. 123 of the Gen. St. In a hidden
sense, it was an agreement for the payment of a debt. It was under-
stood by the parties fo be an agreement to pay the principal of two
other notes, which constituted the debt. But while, iu the understand-
ing of the parties, and therefore in fact, it was a collateral agreement
to pay the principal of the other notes, it was represented {0 be an ab-
solute debt. The actual agrecmoent was not truly and specifically
stated in the mortgage and affidavit, as the statute required it to be.
Instead of disclosing the debt and securing it, the mortgage covered
property under the pretence of securing a deceptive note, which, as a



